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Os  ACTIONS  AND  DILIGENCE; 


X  H  E  preceding  volumes  contain  the  foniis 
of  diofe  deeds,  by  which  a  right  of  property, 
orperfonal  obligation^  is  conftituted,  transfer- 
red or  extinguifhed.  The  prefent  fhall  be  de- 
dicated to  the  forms  of  adions,  by  which  the 
rights  ariling  from  thofe  deeds,  or  founded  on 
general  rules  of  law,  may  be  afcertained  ;  and 
to  the  fonns  of  diligence,  by  which  the  obli- 
gations of  parties,  ot  the  decifions  of  the  Judge^ 
may  be  enforced. 

The  fubjefl:  of  the  prefent  volume  will  thus 
naturally  be  divided  into  A<ftions  and  Diligence; 

CHAR   t 
Of  the  Forms  of  Actions. 

* 

It  is  nbt  eafy,  iii  that  ftate  of  negleft  in 
which  the  hiftory  of  pur  law  has  been  allowed 

VOL.  VI.  *  A  to 
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to  remain,  to  account  for  that  change  which 
took  place  in  the  civil  bufinefs  of  this  country, 
by  the  fubftitution  of  the  fummons  for  the 
brieve*  When  we  look  into  the  Rtgiam  Ma-^ 
jejlatem  (which,  whether  of  Scotch  or  Englifh 
origin,  was  c^tdnly  adjufted  to  the  bufinefs 
of  the  country),  *  we  find  the  bufmefs  carried 
on  by  brieves,  and  that  fyflem  of  Jtiry  trial 
eflabliihed  in  dvU  caufes,  which  has  all  along 
been  preferved  in  England.  But  when  we 
come  down  to  the  aA  1532,  by  which  the 
G)llege  of  Juftice  was  inflituted,  we  perceive 
that  the  old  fyflem  had  nearly  difappeared, 
and  that  the  bufinefs  was  then  conducted  by 
fummonfes,  and  letters  of  execution  pafling 
under  the  fignet  . 

To  throw  light  on  tlus  fubjed  by  a  reference 
to  ancient  records,  would  be  a  tafk,  in  which 
the  object  (if  now  attainable)  woidd  bear  no 
proportion  to  the  labour.  But  we  may  be  al- 
lowed to  hazard  a  conjecture,  which  appears 
to  be  in  fome  degree  fupported  by  evidence, 
and  founded  in  smalogy.-^In  the  Courts  where 
the  fyflem  of  feiidality  operated.  Jury  trials 

werift 
: * 

*  By  the  act  1425.  c.  54.  the  Regjiam  Majesiatem  is.  decU^^ 
««4  to  contsua  the  old  law$  and  cttstoms  of  the  realnu 
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In  ufe;  Whereas,  in  thofe  regulated  by  civil 
law  principles,  the  aid  of  juries  was  rejeftedi 
and  the  decifion  of  the  Judge  alone  was  fuffi* 
cient.  In  the  former,  the  action  Was  intro^ 
duced  by  the  J>rieve ;  in  the  latter,  it  coin-* 
menced  in  the  form  of  a  petition  and  com- 
plaint The  Common  Law  Courts  of  Eng^ 
land,  afford  us  an  example  of  the  oti6 ;  the 
Chancery  and  Ecclefiaftical  Courts,  of  the  o^ 
then 

In  this  country,  from  the  iriftitutioti  of  the 
College  of  Juftice,  which  was  originally  a 
Civil  Law  Court,  the  jury  trial,  with  the  ex- 
ception of  a  few  cafes,  was  difmifled  from  our 
prance.  *  But  we  are  not  to  attribute  this 
folely  to  the  eftablilhment  of  the  Cotirt  of 
Seflion ;  the  fyftem  had  begun  to  operate  long 

A  2  before ; 


•  The  causes  which  still  remain  are— the  services  of  heirs 
•—of  widows  to  their  terce— of  tutory— the  cognoscing  of 
furious  or  fatuous  persons.  The  apprisingt  which  appears, 
irom  the  authorities  of  our  law,  to  have  been  a  jury  trial, 
ive  have  seen  converted  into  a  summons  of  adjudication  |. 
and  wherever  it  is  pos»ble  to  ascertain  the  practice,  we  shall 
find  the  jur/  tnals  mote-  frequent,  as  we  are  able  to  pene-^ 
trate  farther  into  the  former  sute  of  things.  SpottisWQod 
has  left  us  a  single  notice  in  the  end  of  his  Practicks ;  and, 
from  ancient  records  which  he  had  inspected,  he  tells  u^ 
ihat  in  1470  all  actions  of  spoliation,  intrusion  and  others 
tf  that  nature,  were  precognosced  by  an  inquest  of  1 2  men 
Wsi  knowing  the  law,  by  whose  deccfmtaatioD  the  decree  of 
^  Judge  wa»  diTectc^d4 
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before  ;  and  this  new  Court  did  nothing  more 
than  carry  on  the  bufinefs  of  the  country,  in 
the  manner  at  that  time  eftabliflied,  giving^ 
merely,  permanency  and  order  to  the  diftribu* 
fion  of  juftice. 

It  was  in  the  century  preceding  this  eftab- 
Iifliment,  that  the  change  principally  took  place^ 
It  was  during  tjvat  period,  that  the  King  with 
a  Council,  either  felefted  from  Parliament  or 
chofen  by  his  Majefty,  or  in  a  Court  ill 
which  he  prefided,  determined  all  caufes,  eidier 
originally,  or  by  review,  or  by  punifliing  the 
errors  of  inferior  Judges.*  In  this  ftate  of 
things,  it  is  eafy  to  perceive,  that  the  clergy 
or  civilians,  mull  have  had  great  influence^ 
and  that  the  royal  Cgnet  would  be  ojpen,  to 
compel  obedience  to  the  orders,  or  to  enforce 

the 


*  Previous  to  the  1425,  causes  might  have  been  brought 
before  the  King  and  his  Council.  B7  the  act  of  that  year 
§  65f  the  Session  was  established,  consisting  of  the  Chancel- 
lor and  certain  persons  of  the  three  Estates.  B7  the  act 
1469,  C.  26;  1475,  §  6%  this  jurisdiction  was  again  plac- 
ed in  the  King  and  Council ;  and  by  the  act  1 503,  jC.  58^ 
the  King's  daily  council  is  ordered  to  sit  continually  in  E- 
dinburgh ;  till  at  last,  by  die  act  1532,  C.  36,  the  College  df 
Justice  was  instituted,  and  became  possessed  of  the  jurisdic- 
tion formerly  enjoyed  by  the  ancient  courts  of  Council  and 
Session ;  and  hence  the  title  which  the  Judges  of  that  court 
receive. 
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the  decrees  of  a  Court  in  which  his  Majefty 

prefided. 
Such   was^  in  fad,  the  fituation  of  matters 

at  the   inftitution  -of  the  College  of  Juftice. 

Parties  were  cited  by  fummonfes ;  thefe  fum- 

monfes   proceeded  on   billis  prefent-ed   by  the 

writers  to  the  fignet ;  and,  being  modeTled  by 

Judges,  became  the  fixed  and  eftabliflied  forms 

of  action,  to  which  the  writers  were  defired 

in  future  to  adhere.  '^ 


A  3  It 


♦  That  the  College  of  J^istice  carried  on  die  business  of 
the  country,  by  the  forms  at  that  time  in  use,  and  not  by 
the  Introduction  of  new  forms,  is  evident  from  tl^  terms 
of  tfie  act-  By  §  i^,  the  Judges  are  directed  "  to  begin 
and  call  matters  on  Monday  next  to  come,  and  In  the  mean 
time  to  deliver  bills,  and  call  priviledged  summonses  as  they 
think  expedient. "  In  §  59  i^nd  ,60,  which  treats  of  die 
Clerks  to  the  Signet,  we  perceive  that  they  are  not  intro- 
duced for  the  first  time,  but  are  in  the  exercise  of  powers 
previously  known  and  established  ;  diey  bear,  "  That  all 
Clerks  to  the  Signet  be  sworn  to  exercise  their  rffices  lauch- 
fully  and  diligentlie,  &c.  Item,  tTiat  no  Clerk  to  the  Sig- 
net tak  mair  for  the  writing  of  a  bill  hot  aiicht  pennies ; 
and  for  the  writing  of  ane  letter  upon  aiie  decreet  of  the 
Lords,  and  deliverance,  hot  twentie  pennies,  nor  for  aile 
other  letter,  mair  than  was  used  in  our  Sovefain  Lord's 
time  wha  last  deceased.  "  We  have  in  these  enactments^ 
evidence,  that  bills,  and  letters,  and  summonses,  had  beeu 
long  in  use,  and  that  the  present  Court  of  Session  took  up 
the  business  of  the  country,  in  the  forms  at  that  time  in 
existence-  That  these  foftns  would  be  rendered  more  pre- 
cise, and  the  conclusions  of  the  actions  adjusted  with  more 
care,  is  naturally  to  be  expect<^d  from  the  superior  know- 
ledge and  attention  of  die  new  court;   and   Lord   Stair 

shows 


$  Ijistory  of  the 

It  is  the  forms  of  th^fe  aiSipns  that  I  am  to 

prefent  to  the  reader ;  and  L  apprehend  that  by 

exhibiting   an   ordinary  adion,  with   all   the 

changes'arifmg  from  the  fituation  of  parties, 

and  the  various  particulars  by  which  its  forms 

may  be  affedted,  and  th$n  proceeding  to  ex-* 

amples   of   the   different  anions  received  in 

practice,  I  {hall  beft  give  that  full  and  fatisfac?-^ 

jory  view  gf  th^  fubje<3:,  which  it  i^  my  de^ 

fire  to  lay  before  the  reader^ 

In 


shows  us  in  what  manner  the  forms  of  summonses  came 
to  be  established.  He  says,  B.  4-.  tit.  S.  §  32,  the  Writers  to 
the  'Signet  are  comprehended  in  the  institutton  of  "  the 
College  of  Justice,  and  are  authorised  to  expede  summon- 
ses which  had  not  the  accustomed  brieves  of  the  Chancery, 
wherein  their  styles  by  custom  came  to  be  known>  and  they 
are  every  year  publicly  called  and  commanded  to  keep  the 
accustomed  styles,  and  are  censurable  if  they  do  it  not ; 
the  matter  and  order  being  s^lways  the  same,  though  they 
be  not  tied  down  to  particular  words,  as  they  are  tied  in 
the  brieves  of  chancery.  But  if  any  pew  case  be  proposed 
to  them,  whereof  they  have  not  the  accqstomed  style,  they 
ought  to  present  the  same  by  bill,  that  the  Lords  put  not 
the  parties  to  troupe  upon  grounds  altogether  irrelevant.  '* 
This  seems  to  afford  a  very  just  picture  of  the  rise  of  the 
summons.  It  was  originally  prepared  by  a  bill,  the  rele- 
vancy of  which  was  judged  of  by  the  Court,  modelled  and 
authorised  by  the  Judges,  and,  passing  the  Signet,  it  be- 
came a  warrant  for  citing  the  parties  to  appear,  supplied 
the  place  of  the  brieve,  and  becanie  an  ^acknowledged  and 
received  form.  If  we  conceive  this  to  h^ve  been  going  on 
for  a  century  previous  to  the  institution  of  the  presejit 
Court,  and  gradually  undermining;  tlie  forms  of  the  0I4 
Jaw,  so  that  in  1532  few  of  tlie  ancient  brieves  remained  in 
practice,  we  shall  form  an  idea  of  the  change  that  hai 
tftken  place  in  this  departments  not  fur  from  the  truth* 
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In  arranging  thefe  adions,  I  fhall  follow 
this  order.  I  ihall  divide  them  into  A^ons 
of  the  Rrft  and  Second  inftance  ; — ^Adions  of 
the  Firft  inftance,  including  adions  ordinary 
and  extraordinary ; — ^Thofe  of  the  Second  in- 
ftance, includuig  adlions  of  Review,  as,  1.  Ad« 
vocation ;  2.  Sufpenfton ;  S.  Redudion  of 
Decrees* 

Joined  to  the  forms  of  a&ions,  I  (hall  endea- 
vour to  give  filch  a  general  notion  of  the  pro- 
ceedings that  fake  place  in  them,  as  may  ferve 
as  the .  foundation  of  that  knowledge  which 
the  fiudeot  will  require  in  the  outfet  of  his 
pra<9ice,  and  on  which  he  may  ingraft  that 
higha:  knowledge  which  is  to  be  derived  prin- 
ripally  from  experience. 


SEC  T.    I- 

Ov  THE  Form  of  the  Ordinary  Action, 

In  the  view  I  am  to  give  of  the  ordinary 
adion,  I  fhall  take  the  cafe  of  an  action  for 
payment  of  an  account  of  furnifhings,  with- 
out entering  into  any  of  the  changes  that 
may  arife  from  the  nature,  or  the  ground  of 
aftion,  leaving  thefe  for  examples  in  treating 

A  4  pt 


S      op  THE  FORM  OF  THB  ORDJNARY  ACTION, 

of  the  petitory  Summons  ^  and  I  ihall  mak^ 
ufe  of  this  form  to  conned  with  it  all  die 
changes  that  will  generally  be  found  to  tak^ 
place,  arifmg  from  the  fituation  of  the  partie^i 
or  from  the  incidents  that  may  occur.  Con- 
;ne£t:ed  with  this  a&ioij,  I  fhall  give  a  view  of 
the  proceedings  before  the  Court,  from  which 
a  full,  connected,  fimple  view  of  this  depart* 
ment  of  bufinefs  will  be  cpnveyed  to  the  ftu- 
dent,  wRile  it  will  ferve  at  the  fame  time  a^ 
the  foundation  of  thofe  parts  of  our  judici4 
proceedings,  which  it  may  be  neceflary  after- 
wards more  folly  to  explain. 

Summons  Jor  Payment  qf  an  Accomtt  (f 

Furnishings. 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  King, 

^Defender  of  the  Faith,  to 

■  ■     .  'i  ■, . 

MESS£]NPG£RS  At 

ARMS,  our  Sheriffs  in  that  part,  jointly  and  fe-» 
verally,  fpecially  conftituted,  greeting  :  Where- 
as it  is  humbly  meant  and  fhown  to  us  by  our 
lovite  a,  that  B  is  juftly  indebted  and  owing 
to  him  the  Turn  of  looh  Sterling,  being  the  amount 
of  an  account  of  furnifhings  made  to  B  by  the 
.purfuer,  commencing  the        day  of  ,  and 

ending  the        day  of  ,  as  the  fime,  hereby 

'  referred 
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referred  to,  and  herein  held  as  repeated,  morei 
fully  bears  ;  and  although  the  purfuer  has  often 
defired  the  faid  B  to  make  payment  to  him  of 
the  forefaid  fum,  being  the  amount  of  the  faid 
account,  with  the  interefl  which  has  fallen  due 
thereon,  yet  he  refufes,  and  delays  to  do  fo ; 

AND  THEREFORE  the  faid  B  OUGHT  and  SHOULD 

be  DficERNBD  and  ordained,  by  decree  of  the 
Lords  of  our  Council  and  Sefllon,  to  make  pay- 
ment to  the  purfuer  of  the  forefaid  fum  of  i  col. 
Sterling,  with  the  legal  interefl:  thereof  from  the 
date  of  the  lad  article  in  the  faid  account,  and  in 
lime  coming  during  the  not  payment  thereof; 
together  with  the  fum  of  2ol.  Sterling,  or  fuch 
other  fum  as  our  faid  Lords  fhall  modify,  as  the 
expenfe  of  tlie  procefs,  and  the  expenfe  of  ex- 
trafting  the  decreet  to  follow  hereon  ;  agreeably 
to  the  account  libelled  on,  and  the  laws  and  daily 
praftice  of  Scotland,  ufed  and  obferved  m  the 
like  cafes  in  all  points. 

Our  wijll  is  herefore,  and  we  tharge  you> 
that  on  fight  hereof  ye  pafs,  and  in  our  name 
and  authority,  lawfully  fummon,  warn  and  charge 
the  faid  B,  *perfonally,  or  at  his  dwelling  place, 
upon  twenty-feven  days  warning,  to  compear 
before  our  faid  Lords  of.  Council  and  Seflion,  at 
EDINBURGH,  or  whcrc  they  fhall  happen  to  be 
for  the  time,  the  day  of  ,  in 

the  hour  of  caufe,  with  continuation  of  days,  to 
jinfwer  at  the  inftance  of  the  purfuer  in  the  mat* 

ter 
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ter  above  libelled:    That  is  to  say^  to  hear 

and  fee  the  premifes  verified  and  prayed,  and  de- 
cree and  fentence  pronounced  by  our  faid  Lords, 
agreeably  to  the  conclufions  above  written  in  all 
points  %  or  elfe  to  allege  a  reafonable  caufe  in  the 
contrary,  with  certification  as  effeirs,  Accord- 
ing TO  JUSTICE,  as  ye  will  anfwer  to  us  there- 
upon :  Which  to  do,  we  commit  to  you,  joint- 
ly and  feverally,  our  full  power  by  thcfe  our  letr 
ters,  delivering  them  by  you,  duly  executed  and 
indorfed,  again  to  the  bearer.  Given  under  our 
fignet,  AT  EDINBURGH,  the  twenty-feventh  day 
of  September,  in  the  fifty -firft  year  of  our  reign^ 
iSii. 

ALTERATIONS. 

i.  Where  a  Mercantile  Cknnj^xny  is  Pursuer  oi^ 

Defender. 

1.  Where  a  mercantile  company  is  purfuer^ 
there  can  be  no  other  change  in  the  form  of 
the  fummons,  than  what  arifes  from  defigning 
the  company  by  its  firm ;  as,  **  ou^R  loYITES 
A  and  Company,  merchants  in  .'*' 
In  the  other  parts  of  the  fummons  they  are 
called  **  purfuers.  '* 

2.  Where  the  action  is  raifed  againft  a  com- 
pany, you  will,  in  defcribing  the  debt,  ftate, 
♦^  That  B  and  Company,  merchants  in  , 

are 


/ 


•• 


OJL  ODJlKHt  ATSOM.  1 1 

«re  juftly  indebted,  *'  &c. ;  and  ttie  will  ought 
to  be  expreffed  in  thefe  terms. 

««  Our  win  is  herefore^  and  we  charge  you, 
that  on  fight  hereof  ye  pafs,  and  in  our  name  and 
authority,  lawfully  fummon,  warn  and  charge  the 
laid  B  and  Company,  at  their  ihop  (or  ware** 
rpom,  &c.)  upon  twenty-fcven  days  warning. " 

It  is  not  neceflary  to  cite  partners  of  the 
company  individually ;  a  company  may  fue 
and  be  fued ;  and  the  decree  in  an  aftion  a- 
gainft  the  company,  will  bind  the  partners  of 
that  company.  The  manner  of  directing  di- 
ligence againft  the  partner  of  a  company,  will 
be  afterwards  explained, 

2.    Where  the  Pursuer  or  Defender  is  a 

Corporation. 

1 ,  Where  the  fummpns  is  at  the  inftance  of 
the  magiftrates  of  a  burgh,  or  againft  them^ 
you  defcribe  them  in  general  terms,  thus— 
"  The  Lord  Provoft,  Magiftrates  and  Town 
Council  of  ."  For,  were  you 
to  naine  them,  the  death  of  any  of  fo  numer- 
ous a  body  might  prove  fatal  to  the  a^o^. 

2.  Where  the  fummpns  is  at  the  inftance  of 
a  corporation,  or  againft  fuch  a  body,  the 
names  fpecified  in  the  ad  of  their  er^dion. 
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by  which  they  may  fue  or  be  fued,  oughj^to 
be  ufed. 

But  although  thefe  rules  may  be  fufficient 
for  defcribing  fuch  bodies  in  the  fummons, 
when  it  comes  to  be  executed,  the  execution 
muft  either  be  made  when  they  are  regularly 
afiembled  on  the  bufinefs  of  the  corporation, 
or-  the  members  of  the  Town  Council  muft 
eaich  of  them  receive  an  execution ;  and  in  the 
other  cafe,  each  of  the  office-bearers  pointed 
out  by  the  a<3:  of  erection  of  the  corporation, 

muft  be  cited. 

« 
3.  Wliere  the  Pursuer  or  Dejender  is  out  of  the 

Kingdom. 

1.  Where  the  pursuer  is  out  of  the  king-- 
dam.  In  this  cafe,  there  muft  be  a  power  of 
attorney  given  to  fome  one  refident  in  Scotland 
to  purfue  ;*  and  the  fummons  will  run  in  name 

of 

«— — ^— — — — ^^— — ■ I  I      III!  II  t— — «■  ■         ■——————» 

*  Potver  of  Attorney, 
ly  Af  merchant  in  London,  considering  that  I  have 
an  action  to  pursue  at  mj  instance  against  B,  before  the 
Courts  in  Scotland,  for  recovering  certain  debts  due  by 
him  to  ine ;  and  having  entire  confidence  in  M  to  act  as 
mj  factor  and  attorney  in  that  matter,  I  do  hereby  komi- 
NATE,  CONSTITUTE  and  APPOINT  the  said  M  to  be  my  factor 
and  attorney,  giving,  granting,  and  committing  to  him 
full  power,  warrant  and  commission,  for  me,  and  in  my 
name,  to  intent  and  pursue,  any  action  competent  at  my  in- 
stance against  the  said  B,  for  all  debts  and  sums  of  money 
due  by  him  to  me ;  and  for  that  end  to  employ  lawyers, 

agents. 
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of  the  attorney,  as  well  as  of  the  party,  thus, 
^  Whereas  it  is  humbly  meant  and  ihown  to 

us 


agents,  and  others  necessary,  for  tbe  better  condncdng  an4 
carrying  on  of  the  said  actions,  and  to  deburse  and  lay  out 
the  expense  attending  the  s^ne,  which  I  oblige  me  to  refund 
with  interest  from  the.  date  of  the  advance  ;  with  powea 
ALSO  to  the  said  M,  if  he  shall  judge  it  proper  and  expe« 
dienty  to  submit  the  said  claims  at  my  instance,  against  the 
said  B,  to  arbitration,  and  to  enter  into  a  submission  or 
submissions  to  such  arbiter  or  arbiters  as  he  shall  think 
proper^  and  to  take  burden  for  me  therein,  or  to  adjust  and 
settle  amicably  the  said  claims ;  and  I  bind  and  oblige  me* 
and  my  heirs,  executors  and  successors,  to  raufy,  homolo- 
gate ^d  approve,  whatever  ^e  said  M  shall  do  in  the  pr«o 
inises,  and  to  implement  and  fulfil  any  decree-arbitral  that 
may  be  pronounced  in  any  submission  into  which  he  may 
enter,  under  the  power  heri^by  conferred  upon  him,  or  to 
implement  any  amicable  compromise  he  shall  agree  to ; 
AND  FURTHER,  With  power  to  the  said  M  to  uplift  and  re- 
ceive the  said  debts,  and  sums  of  money  due  to  me  by  the 
s^d  B,  and,  upon  payment,  to  grant  receipts^  discharges  or 
conveyances  thereof,  which  shall  be  sufBcient  to  the  receiv- 
er, and  to  bind  me  to  warrant  ,the  same ;  and  in  general 
every  other  thing  to  do  in  the  premises,  which  I  could  hav9 
done  if  present,  or  which  a  factor  or  attorney  in  such  a  case 
may  do  by  the  law  and  practice  of  Scotland  ;  all  which  t 
promise  hereby  to  ratify  and  confirm :  And  further,  t 
BIND  and  OBLIGE  me  and  my  foresaids,  to  repay  to  the  said 
M,  whatever  expense  may  be  incurred  by  him  in  the  pre- 
mises, and  to  free  and  relieve  him  from  the  consequence  of 
what  he  may  do,  as  attorney  foresaid  :  And  I  consent  to 
THE  REGISTRATION  hereof  iu  the  books  of  Council  and  Ses- 
sion, or  other  Judges'  books  competent,  therein  to  remain 
for  preservation ;  and  that  all  execution  competent  may  fol« 
low  on  a  decree  to  be  interponed  hereto  in  coDamon  form  | 
and  for  that  purpose  constitute  my  pro* 

curators,  &:c.     In  witness  whereof,  &c. 

Perhaps  the  power  of  submitting  or  transacting  with  the 
debtor,  may  be  inconsistent  with  the  intention  of  the  credi* 
(or ;  and  in  that  case,  these  powers  will  be  struck  out. 
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US  by  our  Lovtte^  A,  merchant  in  London,  and 
M,  his  attorney,  cotiflituted  by  a  power  of 
attorney  in  favour  of  the  faid  M,  of  date 
and  regiftered  in  the  books  of  Coun*« 
cU  and  Sefiion,  (Office  )  the  day 

of  ,  THAT, "  &c — ^and  the  conclulion 

will  be,  ^  that  the  faid  defender  fhall  be  de- 
cerned AND  ORDAINED,  by  decree,'*  &c^. 
^  to  make  payment  to  die  purfuer,  or  to  his 
laid  attorney, "  &c. 

2.  Where  the  defender  is  out  of  the  king-' 
dom.  Where  the  defender  is  a  Scotchnun^ 
and  out  of  the  kingdom,  he  may  be  cited  at 
the  market-crofs  of  Edinburgh,  and  pier  and 
Ihore  of  Leith.  But  the  njoill  of  the  fum- 
mons  ought  to  contain  a  warrant  to  that  e^ 
fed  ;  and  as  it  may  be  done,  without  a  bill  to 
the  Lords,,  the  conftant  intercourfe  with  Eng- 
land renders  this  proper  in  mod  cafes.  The 
warrant  is  thus  exprefled'  '  Our  will  is 
HEREFbRE,  and  we  charge  you,  that  on  light 
hereof  ye  pafs,  and  in  our  name  and  author 
rity,  lawfully  summon,  warn  and  charge 
the  faid  B,  perfbnally,  or  at  his  dwelling- 
place,  if  within  Scodahd,  upon  twehty-ieven 
days  warning ;  and,  if  forth  thereof,  by  open 
proclamation  at  the  market-cro&  of  Edinburgh, 

pier 


pier  and  ihore'of  Leith,  upon  fixtj  and  fifteen 
days  wanungy  for  firft  and  fecond  diets,  to 
compear,'  &c« 


4.  Where  the  Furfuer  or  Defender  is  a 

Foreigner. 

1.  Where  the  purfuer  is  a  foreigner.  In 
this  cafe,  as  in  the  cafe  where  the  adlion  is 
raifed  at  the  inftance  of  a  native  abroad  at  the 
time,  a  factory  or  power  of  attorney  will  be 
required ;  and  the  fame  forms  will  anfwer  for 
this  cafe. 

2.  Where  the  defender  is  a  foreigner.  It  i% 
itnpoffible  to  fubjed  a  foreigner  to  the  jurif^ 
diction  of  pur  Courts,  unlefs  he  be  within  the 
kingdom,  or  be  poflefled  of  effects  within  it. 
When  the  foreigner  is  within  the  kingdom  at 
the  time  of  inftituting  die  adion,  he  may  be 
forced  to  find  caution  dejudicio  Jijii ;  but  when 
he  is  not  widun  the  kingdom,  although  he  has 
efiedls  fituated  here,  it  is  by  an  arreftmenty//m« 
diSionisfundanda  caufuy  that  he  can  be  brought 
into  Court  I  fhaU  give  e:samples  of  both  thefe 
forms. 

1.  Where  tife  foreigner  is  within  the  ting^ 

donu 
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dom^  In  this  cafe,  the  fummons  will  be  ex^ 
cuted  againil  him  p^onally*  But  as  he  may 
intend  to  leave  the  kingdom,  vrithont  waitinj^ 
the  ifTue  of  the  aftion,  it  is  in  the  power  of 
the  purfuer  to  apply  either  to  the  Court  of  , 
Seflion,  of  to  tfie  Judge  Ordinary,  or  Court 
of  Admiralty,  for  a  warrant  to  apprehend  him, 
until  he  fhall  find  caution  de  judtcio  Jiftu 
The  fame  application  may  be  made  before 
the  inflitudon  of  the  adion.  In  the  Court  of 
Admiralty,  where  thefe  applications  are  moft 
commonly  made^  the  petition  is  ftated,  in  Bayd*s 
Judicial  Proceedings,  to  be  in  this  form. 

Petition  for  a  Warrant  de  Judicio  Sisti. 

Unto  the  Right  Honourable  the  Judge  of  the 

High  Court  of  Admiralty, 

.  The  petition  of  A, 

JiUMBLT  SHEWETH, 

THAT  the  petitioner  having  intented  an  a£tio4 
before  the  Court  of  Seffion,  at  his  inftance,  agaJnfl: 
B,  (the  foreigner^  concluding  (Jiere  shortly  stat^ 
the  conclusions  6f  the  action)^  as  the  faid  original 
fummons,  whh  the  execution  thereof  againft  B^ 
of  date  ,  bears  :  That  the  faid  B  being  a  fo- 
reigner, and  having  no  property  or  effefts  in  'this 

I  country, 


WARRANT  DB  JTJDICIO  SISTU  iy 

country,  intends  to  leave  the' kingdom,  without 
abiding  the  iffiie  of  the  faid  adion,  by  which 
mean$  the  petitioner  vfill  be  deprived  of  the  means 
of  ufing  the  due  courfe  of  law  againil  him: 
May  it  therefore  please  your  liordihip®, 
to  gram  warrant  to  the  macers  of  Court, 
meflengers  at  arms,  and  other  officers  of  the 
law,   to  pafs,  fearch  for»  feize   and  appre- 
hend the  perfon  of  faid  B,  and  to  incarcerate 
him  in  the  next  fare  prifon,  therein  to  re- 
main until  he  find  good  and  fufficient  caution 
dejudicio  sistij  in  the  adion  prefently  depend- 
ing at  the  petitioner's  inftance,  before  the 
Court  of  Sefiion,  for  payment  of  the  furat 
within  mentioned. 

According  to  Juftice,  &c« 

Signed  by  a  Procurator; 


Oath  to  he  taJcen  by  the  Petitioner y  mitten  tm  the 

back  of  the  Petition. 

■  -        ^ 

li^  pjtESEkCE  &c.  cothpeared  the  within  defign- 
ed  A  petitioner,  who  being  foleihnly  fworn  and 
cxatnined,  depones,  that  the  fafts  contained  iii 
the  foregoing  petition  are  true^  and  that  he  has 
reafon  to  believe  that  the  within  dfi&gpedt  B  ii 
about  to  leave  this  country. 

VOL.  vii  •  V         B  •  JieSsaet^ 


r&  JBO^D  DE  D AMKI^T,   &C» 


DeMverance  qf  the  Judge  on  the  PeHUm^ 

Having  advifed  the  within  petition  of  A,  and 
the  executed  fummons  produced  alongft  there- 
with againft  B,  and  the  oath  and  depofition.  of  the 
faid  A,  GRANTS  WAR.RA.NT  to  the  macers  of 
Court,  mi  flengers  at  arjns,  and  other  officers  of 
the  Iaw>  to  paf6^  fearch  for,  fefz^  and  apprehend 
the  faid  B,  n^sntioned  in  the  within  petition,  and 
to  commit  him  to  the  next  fure  prifon  ^  there  ta 
remain  until  he  find  good  and  fuf&cient  caution^ 
dejudicio  sisti^  in  the  faid  aftion,  brought  at  the 
petitioner's  inflance  againfl  him,  before  the  Court 
of  Seflion;  the  faid  petitioner  always,  before 
extrafiing  hereof,  finding  good  and  fufEcient  cau- 
tion de  damms  et  ea^pensisj  in  cafe  he  fhali  not 
fucceed  in  th^  faid  a&ion  }  and  decerns^ 


Bond  de  Damnis  et  Expenfis,  Xiritten  on  the  back 

of  the  Peti^on^ 

I,  C?  bind  and  oblige  m:e,  my  hetrs,  executors 
and  fucceflbrs,  as  cautioner  and  fecurity,  de  dam* 
nis  et  ejcpensis^  for  the  within  defigned  A,  and 
that  in  terms  of  the  foregoing  interlocutor*  In  wit- 
nefs  whereof  I  have  written  and  fubfcribed  thefe 
prefems  at  Edinburgh,  the  day  of 

Signed  C. 
UpoQ 


CAUTION  fpR  A  FOREIGNERi  IQ 

Upon  this  warrant,  the  foroigneif  will  bp 
imprifoned,  nnlefs  he  finds  caution  in  the  fol- 
lowing terms. 

4  " 

1,  D,  by  thefe  prefents,  bind  and  obligfe  me^ 
my  heirs,  executors  and  fucceffors,  as  cautioners 
for  B,  a£ted  in  the  books,  that  he  fhall 
compear  before  the  Lords  of  Council  and  Sefliorf, 
in  the  aidion  brought  againft  him  by  A,  upon  the 
day  to  which  he  is  cited,  in  the  hour  of  caufe ; 
and  that  he  (hall  attend-all  the  after  diets  of  Cdurr, 
until  the  iflue  of  the  faid  caufe.     And  I  coK- 

»£NT,   &C.- 

(Clause,  of  registratimi.) 

2.  Where  the  foreigner  is  not  within  ,the 
ktngdoniy  but  has  effeSIs  within  the  kingdom. 
The  foreigner,  in  this  cafe,  can  be  fubje<9:ed 
to  the  jurifdidion  of  our  Courts,  only  by  at- 
taching his  efFeds  ;  but  we  are  to  diftinguifh 
betwixt  an  arreftment  of  this  kind,  and  the 
common  arreftment  intended  to  create  a  nexus, 
on  the  fubjeCt  arrefted.  The  arreftmen^y«r/V- 
diStianis  fundanda  caufa^  as  •the  %iame  imports, 
ferves  merely  to  fubje<9:'  the  foreigner  to  the 
jurifdidion  of  the  Court ;  and  if  it  \n  tlie  ob- 
ject of  the  purfuer  to  fecure  any  preference 
over  thefe  efFefts,  he  muft  proceed  to  arreft  ori 

B3  *  the 
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die  dependence,  in  the  common  fbrnu    I  ihaS 
^ve  exsto^es  of  tbefe  writh. 


Arrestments  ad^ndmidcmijurkdictionem^^^ 

George,  &c.  Whereas  it  h  humbly  meant 
and  (hown  to  us  by  owr  lovite  A,  that  B  is- 
juftly  addebtedy  reftmg  and  owing,  to  the  com- 
plainer  the  fum  of  — (A^re  mtrrate  the 

ground  of  debt} — and  true'  it  is,  that  the  faid 
B  is  a  foreigner,  and  does  not  refide  in  Scotland,, 
though  he  has  debts  and  effeds  belonging  and  ad- 
debted  to  hin>,  in  the  hands  of  feveral  perfons  in 
this  country,  which  he  intends  to  withdraw,  to  the 
prejudice  of  the  complainer,  his  juft  and  lawful 
creditor  :  wherefore  neceSbry  it  is  for  the  com- 
plainer to  have  thefe  our  tetters  of  arreflment  Jz^ 
risdicttonis  jundandgs  causOy  ki  manner,  and  to 
the  effect  underwritten?. 

Our  wiLi^  IS  H£R£FOR£,andwe  CHARO£.you, 
that  on  fight  hereof  ye  pa&,  and  in  our  name  and 
authority  fence  and  arreft  all  and  fundry  goods, 
gear,  corns,  cattle,  fums  of  money,  rents  and 
dutiei^  of  land,  and  all  o^er  rooveable  goods  and 
gear  whatever,  pertaining  to  the  faid  B,  wherever, 
or  in  whofe  hands  foever  the  fame  may  or  can  be 
found,  to  remain  under  fare  fence  and  arteftment^ 

jurisdic^ 
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Jmisdictianis  Jundcmdae  causa.  Accorpikg  to 
JUSTICE,  as  ye  will  aafwer  to  us  .  thereupon ; 
^^HiCH  to  do,  we  commit  to  you  and  each  of 
you,  our  fuU  power  by  thefe  our  letters^  4eliver« 
ing  them  by  you,  duly  executed  and  indorfisd,  a- 
gain  to  the  bearer*  Given  und^  4>ur  iignet,  at 
Edmburgh,  the  day  of  ,  and  fifty- 

£rft  year  of  our  reign,  i8iu 

£Z  DELIBERATIONS  I>OJllIN01^UM  CONCILU. 

Signed  by  u  Writer  Jto  the  Sig^. 

Thefe  letters  pafs  era  a  bHl ;  but  ther^  is  no 
occafion  to  produce. any  ground  of  debt  as  .the 
warrant  of  the  bill.  , 

The  texecutiom  on  thefe  letters  enables  the 
clharger  to  raife  his  lummons  againll  the  fo- 
reigner ;  which  he  does  in  this  manner* 


Summons  ugainsst  a  Fordgner^  ixkose  ^ets  httvc 
been  arrested^  ad  fundmidamJu/risdictiQaiem^ 

G£oi!iGE,&c.  Whereas,  &c«  ourloviteA, 
diat  B  is  juftiy  indebted,  reding  and  owii^,  &c.-^ 
*  (here  narrate  the  debt) — that  the  £tid  B  not  be- 
ing a  native  of  Scotland,  nor  refident  in  the  coun- 
try,  and  confequendy  not  Aibjed  to  the  jurlfdic- 
don  of  any  Court  therein,  the  purfuer  raifed  letters 

33  <tf 
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•  

of  arreftment,  at  his  inftance,  againft  the  faid  B 
thereupon,  and  on  the  day  of  ,  . 

arrefted  in  the  hands  of  ,  who 

is  debtor  to  the  faid  B,  the  fum  of  , 

ad  fundandam  jurisdictumem^  tp  our  Lords  of 
Council  and  Seffion,  as  the  faid  (voucher  of  debt; 
describe  it)  with  the  faid  letters  of  arreftment, 
and  executions  thereof,  mpr^  fully  bear ;  and 
ALTHOUGH  the  purfuer  has  often  defired  the-fai4 
B  to  make  paynlent  of  the  forefaid  fum  of 
&c.  yet  he  refufes  and  delays  to  do  fo  ;  there- 
fore the  faid  B  ought  and  should  be  decern- 
Ei},  &c.  in  common  form.  Our  will  is  There- 
fore, &c.  (ivith  a  warrant  for  citing  the  defender 
as  forth  of  the  kingdom,) 

It  is  upon  this  dependence  that  our  arreft- 
ment is  ufed,  in  common  form,  if  it  be  the  in- 
tention of  the  defender  to  create  a  nexus  on 
the  debts  of  the  foreigner,  for  payment  of  the 
debt  in  the  fummons. 

Loosing  of  Arrestment^  jurisdictuniis  fundandae 

causa. 

It  will  generally  happen,  when  the  defender 
is  in  good  credit,  that  he  will  authorife  his 
correfpondent  in  this  country  to  loofe  the  ar- 
reftment, and  to  lift  hirn  in  the  adion.  This 
is  done  by  prefenting  a  bond  of  caution  in 
'  the 


LOOISINO  AN  ARRESTMENT,  &C.  ^3 

the  following  ftyle,  and  by  letters  of  loofmg 
arreftment. 


Bond  of  Caution.  Jor  Loosing  an  Jrrestment^juris^ 

dictumisjundandie  causa. 

I,  C,  BIN©  and  OBLIGE  me,  my  heirs,  executors 
and  fucceiTors,  as  cautioners  and  furtty  aded  in 
the  books  of  Council  and  Seffion  for  B,  that  *he 
ihall  lift  himfelf  in  any  a£Uon  to  be  brought 
againft  him  at  the  inftance  of  A,  .before  any  Court 
competent,  for  payment  oi  the  fum  of 
alleged  to  be  due  by  the  fatd  B  to  the  faid  A—* 
ithts  will  be  regulated  by  4he  nature  of  the  claim)  — 
and  tJiat  under  the  penalty  of  (the 

mm  arre^fee/)— <and  J  the  faid  B  binb  and  oblige 
myfelf,  my  heirs,  vexecutors  and  fucceiTors,  to 
free  and  relieve,  and  'ikaithlefs  keep,  my  faid 
cautioner,  and  his  forefaids,  of  the  faid  caution- 
ry,  and  from  all  coft,  ikaith,  damage  an(f  ex^ 
penfe  they  may  fuftain  thereby.  And  we  con- 
a£NT  to  the  registration  hereof  in  the  books 
of  Council  and  Seffion,  that  letters  of  horning  on 
fix  days*  charge,  and  all  other  execution  may  pais 
on  a  decree  to  be  interponed  hereto  inform  z^ 
eflfeirs ;  and  to  that  effeft  we  gonstituti? 

aU9.  PRO- 
CURATORS, &c-     In  witness  whereof,  ,&c. 

The  claufe  of  relief  iwhich  is  contained  in 
this  bond  will  generally  be  omitted,  from  the 

B  4  defendof 


.^4  .      ^OOSIKTG  ARJpLESTMJEJMTy  &C^ 

defender  being  otjt  of  the  country;  and  the 
jrelie£  will  be  fecured  by  a  feparate  deed,  or 
allowed  to  ref^  on  the  commiflion  given  by 
the  foreigner. 

On  the  bond  being  received,  a  bill  for  let- 
jtevs  of  lopfing  the  arreftment  will  be  prefent- 
ed,  and  pafled  of  courfe.  The  letters  are  in 
fhisform. 

Letters  of  Loosing  an  Arrestment^  ad  jmisdic^ 

tione^n  fundandam. 

George,  &c.  Whereas  it  is  humbly  meant 
and  ihown  to  us  by  our  lovite  B,  that  A,  as 
pretended  creditci-  to  the  complainer,  has  caufed 
fecure  and  aireft  the  eftate  and  effefts  of  the  com^ 
plainer  in  the  hands  of  feveral  perfons,  and  par- 
ticularly in  the  hnnds  of  ,  to 
remain  under  arreftment,  jurisdicUonis  Jimdandae 
causa^  which  arreftment  has  been  laid  on  with- 
out  any  foundation  whatever,  but  with  an  inten-- . 
tion  of  diftreffing  the  complainer.  Nevertheless^ 
he  has  found  fufficient  caution ^wdfciVwyft",  to  the 
effe^  the  faid  A's  claim  may  be  tried  in  due 
courfe  of  law  j  wiTeret^ore,  neceifary  it  is,  that 
the  complainer  have  thcfe  our  letters,  direfted  at 
his  inftance,  in  manner  and  to  the  effed  under- 
written. 

Our  will  is  herefore,  and  we  charge  you, 
that  on  fight  hereof,  ye  pafs,  and  in  our  name 

and 


*♦ 


•      -» 
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5|iid  authority  loofe  the  forefaid  arreftment,  u&d 
at  the  inftance  of  the  faid  A,  in  the  hands  of 

;  and  as  often  as  any 
fuch  arreftment  ihall  be  ufed  at  the  inftaiice  of 
the  faid  A  upon  any  goods,  gear,  effects,  fums 
of  money,  or  other  moveable  fubje^ls  belonging 
to  the  eomplainer,  that  ye  ihall  as  often  loofe 
and  take  off  the  fame ;  and  that  ye  intimate  the 
loofing  of  the  faid  arreflments  to  the  faid  A,  ar- 
refter,  perfonally,  or  at  his  dwelling  place,  ami* 
deliver  to  him  a  fchedule  fubfcribed  by  you,  con- 
taining the  date  of  looiing  the  faid  arreftment, 
the  names  and  defignations  of  the  witnelTes  pre**, 
fent  thereat,  and  of  the  cautioner  therein.  Ac- 
CORDING  TO  JUSTICE,  becaufe,  &c.— (a^  in  ffi& 
deUverance  on  the  biliy^zs  ye  will  anfwer  to  us 
thereupon ;  wttiCH  to ,  do,  we  commit  to  you, 
jointly  and  feverally,  our  full  power,  by  thefe  out* 
letters,  delivering  them  by  you,  duly  executed  and 
indorfed,  again  to  the  bearer.  Given  under  our 
fignet,  at  Edinburgh,  the        day  of  ,  and 

forty-fourth  year  of  our  reign,  1804. 

EOC  DELIBERATIONE  DOMINORtTM  CONClUlI,  &€• 

Signed  hy  a  Writer  to  the  Signet, 


5.    Where  the  defender  refdes    in    Orkney 
fr  Shetland^  the  oiily  difference  in  this  cafe 

occurs 


%6  THE  D£TEKD£RS  REStDING  IN 

occurs  in  the  wiil  of  the  fiimmons,  whidi  runs 
in  this  ftyle. 

^^  Our  will  is  hcrefore,  that  ye,  in  our 
name  and  authority,  lawfully  fummon,  warn  and 
charge  the  faid  B,  perfonally,  or  at  his  dwelling 
place;''  and  if  the  fame- be  within  Orkney  or 
Shetland,  upon  forty  and  fix  days  warning  ;  but 
if  within  any  other  part  of  Scotland,  upon  twoi^ 
*<^rieven  days  warning,  to  compear,  &c. 

6.  Wbsre  ike  Ptsrsiier  or  Defender  is  a  Married 

JVcman. 

1.  Where  the  adlion  is  at  the  inftance  of  a 
inarried  woman,  you  will  (ay,  "  our  lovite 
6,  wife  of  A,  with  the  confent  of  the  faid  A,  her 
hufband,  for  his  intereft;''  through  the  reft 
of  the  fummoits,  they  are  termed  ^  the  pur- 
fiiers. " 

2.  Where  the  fummons  is  agalnft  a  married 
woman,  you  will  fay,^  **  that  B,  wife  pf  A, 
is  juftly  indebted,  &c.  Therefore  the  faid 
B,  and  the  faid  A  her  hulband,  for  his  intereft, 
OUGHT  and  should  be  decerned  and  or- 
dained," &c.     And  in  the  will  you  give 

•warrant  "  to  summon,  warn  and  charge 
the  faid  B,  and  the  faid  A,  her  hufband,  for 

his 


CTRKMEY— MARRIED — MINORS.  f.J  . 

his  intereft,   perfonally,  or  at  their  dwelling 
place,"  &c 


7*  Where  the  Pursuer  or  Defender  is  a  Minor. 

i.  Where  the.purfuer  is  a  minor,  with 
tutors,  you  make  the  fummons  run  in  th? 
name  of  the  tutors,  "  OUR  lovites  M,  N, 
and  O,  tutors  appointed  to  A,,  by  nomination 
of  tutory  in  their  favour,  granted  by  A,  father 
to  the  faid  A,  of  date  ,  and  re- 

corded ^ ,  THAT  B  is  juftly  in- 

debted and  owing  to  the  faid  A,  their  pupil, 

&C.  J    AND   THEREFORE   the  faid   B    OUGHT 

and  SHOULD  BE  DECERNED,  &c.  to  make 
payment  to  the  purfuers,  for  behoof  of  the 
laid  A,  their  pupil, "  &c* 

2.  Where  the  minor  is  paft  pupillarity,  and 
a£ts  with  curators,  the  fummons  will  run  in 
his  own  name,  "  with  cpnfent  of  M,  N,  and  O, 
curators  appointed  to  him  by  A  his  father,  by 
nomination  of  date  and 
recorded                        "  &c. 

3.  Where  the  action  is  againft  a  minor,  the 
purfuer  is  not  fuppofed  to  know  whether  he 
has  tutors  or  curators,  nor  who  they  are,  and 
therefore  you  conclude,  in  general,  '  that  the 

faid 


iS  WHERE  THE  PURSUER.  HAS  RICKT 

faid  B  and  his  tutors  and  curators,-  if  he  any  has, 
for  their  intereft,  ought  and  should  be  de- 
cerned,' &c. ;  and  an  edi£tal  citation  of  them 
is  fufficient,  for  which  the  following  warrant 
is  given  in  the  will  of  the  fummons,  ^sum- 
mon, WARN  and  CHARGE  the  faid  B  per- 
Ibnally,  or  at  his  dwelling  place,  and  his  i&id^ 
tutors  or  curators,  if  he  any  has,  for  their  inte- 
reft,  by  open  proclamation  at  the.  market  crofs  of 
,  and  other  places  needful,  upon  twenty- 
one  and  fix  days  warning,  &c/ 

8.  Where  the  Pursuer  has  acqtured  Bight  to  ike 

Ground  of  Debt* 

» 

I.  As  Executor.  *  Our  lovite  A,  fon  of  the 
deceafed  A,  and  executor  dative  to  him,  conform 
to  decree  dative,  and  confirmation  in  his  favour, 
expede  before  the  commiflaries  of 
the  day  of  ;  (or  our  lovite  A, 

fon  of  the  decea&d  A,  executor  nominate  to  his 
faid  father,  conform  to  confirmed  teftament,  ex« 
pede  before  the  commiflaries  of  the 

day  of  ).— That  B  was  juftly 

indebted,  &c.  to  the  faid  deceafed  A,  &c. ;  and 
although  the  purfuer,  as  having  right,  as  executor 
foreiaid,  to  the  fums  of  money  above-mentioned, 
has  often  defired  the  faid  B  to  make  payment, 
^c.    Therefore*  the  faid  B  ought  and  should 

be 


A3  EXECUTOR,  KEAIUSST  OP  KIN^  &C.       OQ 

be  decerned,  &c.  to  make  payment  to  the  pur* 
fuer,  as  executor  forefaid,  of  the  forefaid  fum, '  &c. 


2,  yfs  nearest  of  Kin.  This  is  a  cafe  that 
can  very  feldom  occur,  (the  latter-will  and 
teflament,  for  reaibns  which  have  been  ex-* 
{Gained  in  die  title  which  treats  of  that  deed, 
bdng  now  feldom  ufed) ;  at  the  fame  time,  as 
die  cafe  may  occur,  an  example  of  the  fum- 
mon^  competent  to  the  neareft  of  kin  agdnft 
an  executor,  poiTeired  of  the  bare  o£Gice  of  exe- 
cutor, is  fubjoined« 


Our  Lovitx  A,  only  fon,  and  neareft  in  kin 
of  the  deceafed  A.  That  by  a£l  of  Parliament, 
1617,  c.  14,  it  is  declared,  ^*  That  all  executors 
to  be  nominated  in  any  teftament,  Ihall  be  oblig- 
ed to  make  count,  reckoning  and  payment,  of  the 
whole  goods  and  gear  appertaining  to  the  defund, 
and  intromitted  with  by  them,  to  the  wife,  chil- 
dren, and  neareft  of  kin,  according  to  the  divi^ 
fion  obferved  by  the  laws  of  this  realm ;  referving 
only  to  the  faid  executors,  the  third  of  the  de- 
fun&'s  part,  all  debts  being  firft  paid  and  deduct- 
ed :  That  the  faid  deceafed  A,  father  to  the  pur- 
fuer,  having,  by  his  latter-will  and  teftament,  dat- 
ed ,  nominated  and  appointed 

N 


rjO  WHERE  THr  PUHCHASER  HAST 

N  to  be  his  only  executor  and  intromitter  with 
his  moyeable  goods  and  effeds,  and  excluding  bis 
own  neareft  in  kin,  and  all  others,  from  that  of- 
fice ;  the  faid  N,  after  the  death  of  the  faid  A,  ex- 
pede  a  confirmation  of  the  faid  teftament,  before 
the  commifiaries  of  ,  upon  the 

day  of  ,  in  virtue  of  which  confirmed 

teftament,  he  entered  upon  his  faid  office  of  e^^- 
cutor,  and  intromitted  with  the  whole  mqveable 
eftate  and  effefts  of  the  faid  A,  That  the  faid  N 
being  executor,  invefted  with  the  nudum  qffidum 
only  for  behoof  of  the  neareft  of  kin  of  the  faid 
A,  and  bound  as  fuch  to  hold  count  and  reckon- 
ing with  them,  in  terms  of  the  forefaid  ftatute ; 
the  faid  purfuer,  as  the  only  neareft  in  kin  to  the 
faid  deceafed  A,  has  often  defired  him  to  hold^ 
juft  count  and  reckoning  with  him,  and  to  make 
payment  of  fuch  balance  as  may  appear  to  be  due 
%o  him ;  yet  he  refufes,  and  delays  fo  to  do. 
Therefore  the  faid  N,  ought  and  should  be 
DECERNED  and  ordained,  by  decree  of  bur 
Lords  of  Council  and  Seflion,  to  exhibit  and  pro« 
duce  a  full  Aate  of  his  intromifCons  with  the  move« 
able  goods  and  efFeds  of  the  deceafed  A>  in  vir- 
tue jof  the  feid  confirmed  teftament,  or  otherwife ; 
fhowing  his  intromiflions  with  the  moveable  funds 
and  eftate  of  the  faid  A,  and  the  debts  and  legacies 
he  has  paid  off  in  the  courfe  of  his  adminiftration. 
And  the  faid  N  ou  ght  and  should  be  decerned 
^nd  ORDAINED,  by  decree  forefaid^  to  make  pay- 

I  ment 
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xnent  to  the  purfuer  of  the  fum  of  500L  Ster« 

Img^  or  fuch  other  fum  as  (hall  be  found  and  af« 

certained  to  be  the  balance  due  by  him  on  the 

faid  executry  accounts,  with  imereft  thereof,  fronif 

the  date  of  the  citation  to  follow  hereupon,  and 

during  the  not  payment  thereof;  reserving  al* 

WATS  to  the  faid  N  one-third  part  of  the  defunfl's 

free  executry,  as  the  fame  fliall  be^  inftruded  by 

the  faid  accounts, .  in  cafe  the  fame  has  not  been 

tefted  upon  by  the  faid  A  during  his  life.     Anx> 

FURTHER,  the  faid  N  ought  and  should  be  dm** 

C£RM£D  and  ORDAINED,  to  make  payment  to  the 

purfuer  of  the  fum  of  301.  Sterling,  or  of  fuch 

other  fum  as  our  faid  Lords  fhall  modify,  as  the 

expenfe  of  this  procefs,  befides  the  expenfe   of 

extrading  the  decree  to  follow  hereon ;  and  (hat 

in  terms  of  the  a£l  of  Parliament  libelled,  and 

laws  and  daily  pradice  of  Scotland,   ufed  and 

obferyed  in  the  like  cafes  in  all  points.     Our 

Wlhh  IS  H£R£F0R£,    &C. 


3.  As  assignee  of  the  Original  Creditor.  In 
this  cafe  you  libel  the  debt  in  the  coinmon  way, 
that  the  defender  was  indebted  to  the  original 
creditor ;  then  you  fay,  **  To  which  fum  contain- 
ed in  the  fame  account,  with  the  intereft  due 
thereon,  and  vouchers  and  evidents  thereof,  the 
purfuer  has  now  right,  by  an  onerous,  affignation, 
of  d^te  p  granted  by  the  faid 


r 


3a  SUMMONS  ON  THE  PASSIVE  TITLES, 

A  to  him ;  and  having  thus  right  to  the  faid  debf, 
the  purftier  has  often  defired  the  faid  B  tomake 
payment  to  him  of  tl^e  faid  fum  of  ,  with 

the  intereft  that  has  fallen  due  thereon,  yet  he 
refufesand  delays  fo  to  do ;  and  therefore  the 
faid  B  ought  and  sHouLD-be  decerned  and  or- 
dained, by  decree  of  the  Lords  of  our  Ck>uncil  and 
Seifion,  to  make  payment  to  the  purfuer,  as  hav-; 
ing  right  in  manner  forefaid,  of  the  forefaid  fum 
of,  &c.  "—(The  reft  of  the  ftyle  is  in  common 
form.) 


g.  Against  a  Defender  liable  on  /fe  Passive  Titles. 

It  is  not  my  intention  to  go  into  thofe  forms 
which  the  law  has  prefcribed,  for  making  the 
heir  of  a  deceafed  proprietor  liable  for  his  debts, 
unlefs  he  fliall  renounce,  or  by  which,  where 
the  heir  does  renouace,  the  creditor  may  at- 
tach the  eftate  of  the  deceafed.  Thefe  forms 
will  find  a  fitter  place  under  the  head  of  dili- 
gence; at  prefent,  therefore^  I  take  the  cafe 
merely  where  the  deceafed  has  given  a  convey- 
ance^ which  has  been  a£ted  on,  or  where  the 
heir,  by  intromiflion,  has  rendered  himfelf  lia^ 
ble  in  the  paflive  titles. 

1  Where 


■i 
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.  •  -  * 

Where  ffie  Defender  has  accepted  qfa  Omoey^ 
dncefrom  the  deceased  Debtor. 

George,  &c^  Whereas,  &c.  our  lovite 
A,  that  the  deceafed  B  was  juftly  indebted  and 
owing  to  him  the  fum  of  looL  Sterling,  being 
the  amount  of  ah  account  of  furnifhings  made  to 
B  by  the  pyrfuer,  commencing  the  day  of 

,  and  ending  the  day  of  ; 

ks  the  fame,  hereby  referred  toi  and  herein  held 
as  repeated,  more  fully  bears.  Akd  although 
the  forefaid  fiim  and  intereft  due  thereon,  ai-^  ftill 
bwing  to  the  purfuef  J  and  that  he  has  ofteii 
defired  C,  D  and  £,  trufl:  difponees  of  the  faid  B, 
to  whom  he  coitveyed  his  whole  eft  ate  and  effefts, 
by  a  difpofition  of  date  ,  recorded  ^ 

for  the  purp6fes  therein  fpecified,  but  under  the 
burden  of  his  juft  and  lawful  debts,  aiid  under 
which  conveyance  xht  faid  truftee^  have  aftedi 
to  make  payment  to  the  purfiier  of  the  faid  debt; 
yet  they  refufe  and  delay  fo  to  do ;  therefore  the 
faid  C^  I)  and  E,  zi  afting  truftees  of  the  faid  B 
tinder  a  difpofition  in  their  favour,  burdened  with 
the  debts  of  the  faid  B,  ought  and  should  be 
Decerned  and  ordained^  &c.  (in  common, 
form.) 


VOL.  vi:  *  t:    ,  ivh 


ere 


I 

* 


34  PASSIVE  TITLE — INTROMISSIOK'^ 

Where  the  Heir  has  intromtted. 

This  is  a  caib  wher^  the  intromiilion  will 
be  admitted,  ot  where  it  i&ay  be  provedr  The 
debt  in  this  cafe  will  be  libelled,  as  above;  You 
then  proceed,  ^  And  although  the  fore* 
laid  film,  and  intefeft  dqe'thereon,  are  ftill  ow* 
ing  to  the  parfuer  j  and  that  He  has  dft;ea 
defired  C,  only  fon  of  the  faid  decked  B,  as 
heir  to  his  iaid  father,  and  as  having  intromit* 
ted  with  the  eflate  and  effeds  of  his  faid  father, 
or  as  reprefenting  him  on  one  or  other  of  the 
paffive  tides  known  in  law,  to  have  made  pay- 
ment to  the  purfuer  of  the  faid  principal  fum, 
and  interefl  due  thereon,  yet  he  refiifes  and 
delays  fo  to  do  J  therefore  the  laid  C,  as 
having  intromitted  with  the  eftate  and  effects, 
or  as  reprefenting  the  faid  B  his  father,  on  one 
or  other  of  the  paffive  tides  aforefaid,  ought 
and  SHOULD  be  decerned  and  ordained, 
&c.  (in  common  form.) 


Where 
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Where  Ihere  have  been  Partial  PaymentSk 


is  proper,  in  the  conclufions  of  the  fum- 
mons,  to  give  allowance  for  fuch  payments  as 
may  have  been  made  to  account  of  the  debt ; 
but  that  ought  to  be  done  in  fuch  a  manner  as  j 

to  correfpond  veith  the  proper  ftate  of  the  debt ; 
for  mftance,  a  payment  may  have  been  made, 
which,  in  making  out  a  ftate  of  the  debt, 
ought  to  be  dedudled  from  the  intereft;  it 
ought  not  therefore  to  be  ftated  in  the  fum« 
mons  as  a  payment  to  account  of  the  principal 
fum  ;  the  beft  way,  therefore,  will  be  to  keep 
all  this  general ;  and,  after  narrating  the  debt, 
lay,  "  of  which  debt  there  was  psdd,  on  the 

day  of  ,  the  fum 

of  :  *'  and  then,  in  the  conclu- 

fions,  after  concluding  for  payment  of  the  debt, 
principal  and  intereft,  add,  "  dedu£tmg  there- 
from the  faid  fum  of  paid  in  part 
of  his  faid  debt  on  the  f^d 
day  of  .  "  Even  where  you 
have  not  an  exa<fl  note  of  the  payments^  you 
ought  to  fay,  "  deducting  from  the  faid  debt 
fuch  partial  payments  as  the  faid  B  can  inftru£t 
to  have  been  made.  '* 

C  2  WJier^ 
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Where  &e  eMstenee  qf  the  Debt  is  referred  to 

the  oath  of  the  Debtor. 

This  reference  may  be  made  m  the  ^ourie 
of  the  a^ioiL  But  as  the  defender  may  allow 
decree  in  abfence  to  he  taken  out,  againft  which 
he,  or  his  heirs,  may  he  reponed,  the  iummons 
may  he  fo  fii^med,  that  in  cafd  of  the  death  of 
the  debtor,  his  heir  will  not  he  reponed  This 
u  done  by  expreiEng  the  certification  in  thi^ 
manner : 


**  That  is  to  s a V,  to  hear  and  fee  the  premis- 
ses verified  and  proved,  and  decree  and  fentence 
pronounced  by  our  faid  Lords,  conform  to  the 
concloiions  above  v^ritten,  in  all  points,  or  elfe  ta 
allege  a  Fcafonable  caufe  in  tbe  contrary ;  with 
CERTIFICATION  to  the  faid  B,  that  if  be  fail  to  ap- 
pear, and  depone  on  the  verity  of  the  hSts  before 
libelled,  which  are  hereby  referred  to  his  oath,  he 
ihall  be  held  as  eonfeft  thereon,  and  decree  be 
pronounced  againft  him,  conform  to  the  foregoing 
conclufions,  in  all  points.    According  to  j.us« 

TICE,  &c*  ** 


SECT, 
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SECT.  11. 


Of  the  Execution  of  the  Summons, 


The  fummons  is  executed  hy  a  melTenger 
iat  aiihs,  who  delivers  to  the  defender,  in  pre- 
fence  of  witneffes,  a  copy  of  the  fummons, 
wkh  a  citation ;  he  then  returns  an  execu- 
tion, written  on  the  back  of  ehe  fummons,  or 
on  a  paper  apart,  and  figned  by  him,  and  by 
the  witneffes. 

The  diet  of  compearance  muft  be  during  the 
fitring  of  the  court ;  and  in  the  citation  given 
by  the  meflenger,  he  fpecifies  the  precife  day. 
But  as  the  day  is  not  filled  up  in  the .  w/7/, 
which  is  the  meffenger's  warrant,  and  his  exe- 
cution, without  expreffing  the  days,  refers  in 
general  to  the  w/7/,  the  agent  has  no  opportu-  . 
nity  of  knowing  to  what  day  the  defender  is 
adhially  cited ;  yet  lituations  may  occur,  in 
which  this  information  would  be  ufeful ;  and, 
in  matters  of  importance,  it  might  not  be  im-* 
proper  to  give  diredions  to  the  meffenger,  and 
even  to  fill  up  the  blanks  in  the  t^/7/. 

C  3  Citation 
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Citation  when  the  Defender  is  wiffdn  the  Kingdom^ 

In  the  citation  to  a  d^ender  witlun  the  kmg-« 
dom,  there  are  three  cafes  that  may  occur,  each 
of  which  will  occafion  a  variation  on  the  form 
of  the  execution.  1.  The  copy  may  be  deli^ 
vered  to  the  defender  perfonally ;  2.  It  may 
have  been  left  in  his  houfe  with,  his  fervant ; 
or.  s.  at  d,e  moft  patent  door,  fiom  wan.  of 
admiffion  to  the  houfe,  Thefe  fliall  firft  be 
taken  up ;  I  fhall  then  proceed  to  the  citatiop 
of  a  defender,  and  his  tutors  or  curators. 


I,  Where  the  Copy  is  delivered  to  the  Defender 

personaUtf. 

m 

The  copy  here  fpoken  of  is  a  copy  of  the 
fummons  to  the  w/7/,  with  a  citation  fubjoined, 
in  the  following  terms. 


Qtation. 

I,  A  G,  meflenger  at  arms,  by  virtue  of  a  fum- 
pions,  whereof  the  above  is  a  full  double  to  the 
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urill,  at  the  inftance  of  A,  purfuer,  in  his  Majefty's 
aame  and  authority  lawfully  summon,  warn  and 
CHARGE  you,  the  alfo  therein  defigned  B,  defend- 
er, t6  COMPEAR  before  the  Lords  of  Council  and 
Sei&an,  at  Edinburgh,  or  where  it  fhall  happen 
them  to  be  for  the  time,  the  day  of  No- 

vember next  to  come,  in  the  hour  of  caufe,  with 
continuation  of  days,  to'  anfwer  at  the  inftance  of 
the  faid  puifuer,  in  the  aflion  and  caufe  libelled ; 
with  certification,  conform  to  the  principal  fum*^ 
mons,  dated  and  (igneted  the  30th  day  of  Sep<- 
tember  laft.  *  This  |  do  upon  t}ie  firft  day  of 
Odober  one  thouf;4pd  eight  hundred  and  eleven 
years,  before  thefe  witneffes,  Y  and  Z,  ihdwellers 

in  Edinburgh* 

(Signed)        A  G. 


E^yecution  returned  by  the  Messengers 

Upon  the  firft  day  of  Oftober  one  thoufand 
cjght  hundredand  eleven  years,  I,  A  G,  meffenger, 
pafTed,  at  command  of  the  within  libelled  fummons, 
raifed  at  the  inftance  of  A  againft  B — {where  the 
execution  U  written  on  a  paper  apart^  sai/j  paffed, 

C4  at 


*  Where  the  verity  of  the  debt  is  referred  to,  and  the  oath 
of  the  debtor  and  the  certification  are  made  to  correspond 
with  that  reference^  the  citation  ought  to  express  the  terms  of 
the  certification  in  the  summons,  and  not  simply  by  a  r^fe^- 
#Qi:e  to  them,  as  i^  this  case^ 
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at  command  of  a  libelled  fummons,  dated  md  fig* 
neted  the  30th  day  of  September  laft,  raifed  at  the; 
inftancc  of  A,  &c.  againft  B,  &c.). — (^design  them} 
—and  by  virtue  thereof,  in  his  Majefty's  name 
and  authority,  lawfully  summoned,  \^arned  and 
CHARGED  the  faid  B  to  compear  before  the  Lords 
of  Council  and  Seffion,  plaqe  and  day  within  fpe* 
cified,  (pr  where  it  is  on  a  separate  paper^  say^ 
place  and  day  fpecified  in  the  faid  libelled  fum« 
mons)  in  the  hour  of  caufe,  with  continuation 
of  days,  to  anfwer  at  the  inftance  of  the  faid  pur<> 
fuer,  in  the  matter  within  libelled  (or,  in  the 
flatter  libelled  in  the  faid  fummons)  \  and  I  made 
certification  to  him  as  is  within  expreffed.  This 
I  DID,  after  the  form  and  tenor  of  the  faid  libel- 
led fummons,  in  all  points,  whereof  I  delivered 
a  full  double  to  the  tt?//?,  with  a  fhort  copy  of 
citation  thereto  fubjoined,  toth&faidB,  perfon- 
ally  apprehended,  in  ;  which 

ihort  copy  was  fubfcribed  by  me,  and  did  bear  the 
date  hereof,  and  contained  the  date  and  figneting 
of  the  within  fummons,  {pr^  of  the  faid  fum- 
mons), with  the  witneffes'  names  and  defignations 
prefent  thereat,  and  hereto  with  me  fubfcribing, 
viz.  Y  and  Z,  indwellers  in  Edinburgh. 

(Signed)    A  G,  messenger • 
(Signed)    Y,  witness. 
Z,  witnsss. 

^.  Where 
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a.  Where  the  GtaHon  has  been  kft  with  a  Servant. 

The  citation  is  the  fame,  and  the  execution 
correfponds  with  the  example  already  given, 
till  you  come  to  thefe  words,  "  This  I  did  ;  '* 
when  you  proceed  in  this  way — ^^  This  *I 
DID,  after  the  form  and  tenor  of  the  faid  li- 
belled fummdns,  in  ail  points,  a  full  double 
whereof  to  the  ir///,  with  a  fliort  copy  of.  ci- 
tation thereto  fubjoined,  I  left  for  the  faid  B, 
within  his  dwellinghoufe  in  , 

with  his  fervant,  to  be  given  to  him,  becaufe  I 
could  not  apprehend  himfelf  perfonallyj  which 
fliort  copy, "  &c.  as  before. 

3.  Where  the  Copy  is  affixed  at  the  Door  of  tlie 

House  • 

The  above  claufe  of  the  execution  will  be 
jBxprefled  in  this  manner.  *'  This  I  did,  af- 
ter the  form  and  tenor  of  the  faid  libelled  fum- 
mens,  in  all  points,  whereof  I  aflSxed  and  Iqft 
a  full  dottble  to  the  willy  with  a  fliort  copy  of 
citation  thereto  fubjoined,  upon  the  nioft  pa- 
tent door  of  the  faid  B  his  dwellinghoufe  of 

,  after  my  knocking 
of  fix  feveral  knocks  thereat,  as  ufe  is,  becaufe 
I  could  not  apprehend  the  faid  B  perfonally, 
por  get  accefe  to  his  faid  dwellinghoufe;  which 

fliort  copy,  '*  &c. 

4*  Exe* 
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4.  Execution  against  a  Defender y  and  his  Tutors 

and  Curators. 

Upon  the  firft  day  of  September  one  thoufand 
^  eight  hundred  and  eleven  years,  I,  A  G,  mef- 
fenger,  paffed,  at  command  of  the  within  libelled 
fummons,  raifed  at  the  inflance  of  A  againft  B 
and  his  tutors  and  curators,  if  he  any  has,  for 
their  intereft ;  and  by  virtue  thereof,  in  his  Ma- 
jefty's  name  and  authority,  lawfully  fummoned, 
warned  and  charged  the  faid  B  and  his  tutors  and 
curators,  if  he  any  has,  for  their  intereft,  all  to 
COMPEAR  before  the  Lords  pf  Council  and  Sef- 
fion,  place  and  day  within  fpecified,  in  the  hour 
of  caufe,  with  continuation  of  days,  to  anfwer  at 
the  inflrance  of  the  faid  purfuer  in  the  matter 
,within  libelled  ;  and  I  made  certification  to  them, 
as  is  within  expreffed.  This  I  did,  after  fhe  form 
and  tenor  of  the  faid  fummons,  in  all  points, 
whereof  I  delivered  a  full  double  to  the  orf//,  with 
a  fhort  copy  of  citation  thereto  fubjoined,  to  the 
faid  B,  perfonally  apprehended,  in  ; 

and  the  like  full  double  and  fhort  copy  I  afHxe4 
and  left  for  the  tutors  and  curators  of  the  faid  B, 
if  he  any  has,  for  their  intereft,  at  and  upon  the 
market  crofs  of  ,  being  the  head 

J^orough  of  the  fherifTdom  of  , 

within  which  fheriffdom  the  faid  B  refides,  and 
has  his  domicile.  And  that  after  my  crying  of 
three  feveral  oyeffes,  making  open  proclamation, 

and 
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and  public  readmg  of  the  faid  fummons,  and 
fummoaing,  warning  and  charging  the  faid  tutors 
and  curators,  as  aforefaid,  all  at  the  faid  market 
crofs ;  WHICH  two  (hort  copies  of  citation  were 
fubfcribed  by  me,  and  did  bear  the  date  hereof, 
containing  the  date  and  figneting  of  jthe  within 
fumn>ons,  wUh  the  witnefles'  names  and  defigna- 
tions  following,  prefent  at  the  whole  premifes, 
and  hereto  with  me  fubfcribing,  viz.  Y  and  Z, 
indwellers  in  Edinburgh. 

(Signed)    AG,  Messenger. 
(Signed)    Y,  witness. 
Z,  witness. 

5.    EJi^eeviion  against  a  Person  Jorth  qfihe 

kingdom. 

Upon  the  firO;  day  of  September  oac  thoufand 
eight  hundred  and  eleven  years,  I,  A  G,  mef- 
lenger,  by  virtue  and  command  of  the  within  libel- 
led fummons,  raifed  at  the  inftance  of  A  againft  3? 
paiTed  to  the  market  crofs  of  Edinburgh,  pier  and 
(hore  of  Leith,  refpeftively  and  fucceflively,  the 
one  after  the  other ;  and  at  each  of  the  faid  three 
places,  after  my  crying  of  three  feveral  oyeffes, 
making  open  proclamation,  and  public  reading  of 
the  faid  libelled  fummons,  in  his  Majefty's  name 
and  authority  lawfully  summoned,  warned  and 
CHARGED  the  faid  B,  as  being  perfonally  for^h  of 
Scotland,  to  coMPEAp.  before  the  Lords  of  Coun- 
cil 
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cil  and  Seifion,  place  and  days  mentioned  in  the 
within  fummons,  •  in  the  hour  of  caufe,  with  con- 
tinuation of  days,  to  anfwer  at  the  inftance  of  the 
faid  purfuer  in  the  matter  therein  libelled,  and 
made  certification  to  him  in  manner  therein  di- 
reded.  This  I  did,  conform  to  the  within  li- 
belled fummonvS  in  all  points;  a  full  double 
whereof  to  the  will^  with  a  (hort  copy  of  citation 
thereto  fubjoined,  I  affixed,  and  left  for  the  faid 
B,  at,  and  upon  each  of  the  faid  places,  viz.  the 
faid  market  crofs  of  Edinburgh,  pier  and  fhore  of 
Leith,  refpedively  and  fucceffively,  after  my  uf* 
ing  the  folemnities  forefaid  ;  which  feveral  fliort 
copies  of  citation  were  figned  by  me,  bore  the 
date  hereof,  and  contained  the  date  and  figneting 
of  the  faid  fummons,  with  the  witnefles'  names 
and  defignations  following,  prefent  at  the  whole 
premifes,  and  hereto  with  me  fubfcribing,  viz, 
Y  and  Z,  indwellers  in  Edinburgh. 

(Signed)    A  G,  messenger^ 

(Signed)    Y,  witness.  * 
Z,  mtness. 

SECT.    III. 

Of  the  Calling  and  Enrolling  of 

THE  Summons. 

When  the  fummons  is  returned  to  the  sh 
gent  with  the  execution,  he  examines  them,  in 

order 
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Older  to  fee  that  every  thing  is  formal  and  cor- 
real ;  and  he  then  enters  the  fummons  in  his 
lift  of  cauieS)  to  come  into  Court,  with  the 
day  oa  which  it  will  calL 

Thefe  callings  take  place  only  on  Thurfdays 
and  Saturdays,  and  having  determined  at  what 
time  to  bring  the  caufe  into  Court,  the  agent 
writes  on  the  margin  of  the  fummons,  on  the 
firft  page,  what  is  called  a  partibus ;  it  is  in 
thefe  terms. 

Partibus* 

Call,  per  C,  advocate ;  D,  agent 
Summons,  A  againft  B. 

The  fummons  is  then  tabled,  which  is  mark-( 
ed  by  the  colledor  on  the  back  of  the  fum- 
mons. This  tabling  referred  originally  to  the 
booking  or  enrolling  of  the  caufe,  but  now 
is  a  mere  fdrm  preferved  for  the  fake  of  the 
fee.  The  fummons  thus  marked  and  tabled,^ 
is  lodged  with  the  clerk  to  the  procefs,  the 
day  befote  it  is  to  be  called ;  and  the  clerk  next' 
moming,  before  the  Lord  Ordinary  takes  hia 
feat  in  the  Outer-Houfe,  calls  the  caufe,  by 
reading  over  the  partibus. 

At 
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At  thefe  times  the  lawyers*  clerks  attend  to 
mark  fuch  futnmonfes  as  they  are  directed  to 
mark.  Thus,  when  a  fummons  is  executed 
agsdnft  a  perfon,  he  carries  the  citation  to  his 
agent,  and  gives  him  directions  to  defend  him. 
The  agent  marks  the  fummons  in  his  Kft  of 
actions  to  come  into  Court,  and  fends  to  his 
lawyer's  clerk  the  citation,  with  directions  to 
attend  when  it  is  called^  and  to  mark  an  ap- 
pearance. Accordingly,  when  the  clerk  to  the 
procefs  reads  the  partibus^  the  clerk  to  the  de- 
fender's lawyer  defires  that  E  (we  fhall  fup- 
poie)  be  marked  for  the  defender.  The  clerk 
to  the  procfefs,  on  this,  marks  down  the  appear-^ 
ance  in  this  way:  "  14th  Novembei'  1811, 
A<a.  C,  Alt.  E,  to  fee ;  agent  F.  *'  And  this  he 
attefts  by  the  initial  letters  which  diftiriguiih  his 
office.  The  fummons  thus  marked  is  returned 
to  the  agent  for  the  purfuer,  and  by  him  is 
given  out  to  the  advocate  for  the  defender,  in 
the  manner  to  he  immediately  explained. 

But  it  may  happen  that  no  appearance  is 
made  for  the  defender,  in  which  cafe  the  clerk 
to  the  procefs  marks  the  fummons  in  this  way : 
"  1 4th  November  1 8 1 1 ,  Act  C,  Alt  abfent,  to 
the  roll;  "  and  this  he  attefts  in  the  fame  manner 

as 
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as  in  the  other  cafe.  The  fummons  thus  call- 
ed,  where  there  has  been  no  ^^pearance,  may 
be  put  to  the  regulation  roll,  which  is  done 
by  the  agent's  clerk  attending,  on  the  Saturday 
at  12  o'clock,  the  keeper  of  the  Outer-Houfe 
rolls,  to  whom  he  gives  a  flip  of  paper,  mark- 
ed in  this  way — ^^  Regulation-roll,  I,  fummons 
A  againft  B  {dejigning  bim\  per  C  D,  agent  " 
Along  with  this,  he  produces  the  fummons  to 
the  keeper  of  the  roUs,  who  marks  the  day  on 
the  fummons,  and  puts  down  his  initials,  and 
keeps  the  flip  of  paper.  This  is  the  procedure 
where  there  has  been  no  appearance  for  the 
defender. 

In  the  cafe  where  appearance  has  been  made 
for  the  defender,  the  purluer  gives  out  the 
fummons  and  productions  j  or,  if  there  be 
papers  of  confequence  founded  on,  he  pro- 
duces them  in  the  clerk's  hands,  where  the  de- 
fender may  fee  them ;  and  he  gives  out  the 
fummons  and  executions  by  themfelves :  For 
this  purpofe,  there  is,  what  is  termed  an  out- 
giving, written  on  the  fummons  in  this  man- 
ner— ^  Edinburgh,  16th  November  1811.— 
Given  out  to  fee,  to  Mr  E  advocate,  this  fum- 
mons, with  ah  execution  apart,  "  ftgned  C, 
[the  purfutr^ s  counfeL)     Or,  when  the  writings 

are 


4$  CALLING  AND  ENROLLING. 

are  given  out,  fay,  "  Edinburgh,  1 6th  Novem* 
ber  1 81  !•-— Given  out  this  fummons,  with 
execution  thereof  fubjoined,  and  writings 
founded  on,  as  per  inventory,  to  Mr  E  to  fee^ 
Jigned  C.  "  At  the  diftance  of  fix  days,  the 
defender's  agent  muft  return  the  fummons,  &c. ; 

r 

and  he  writes  below  the  outgiving  in  thefe 
terms — ^^  Seen  and  returned,  with  defences 
apart^  Jigned  C. "  The  fummons  may,  after 
this  return,  be  enrolled  in  the  ordinary  aftion- 
roU,  by  prefenting  it  on  the  day  of  enrolment 
to  the  keeper  of  the  Outer-Houfe  rofls,  an<l 
along  with  it  a  flip  of  paper,  marked  *^  Ordi- 
nary a£tion-roll,  I,  fummons  A  againft  B,  per 
C  and  E.  —  D  and  F,  agents.  '*  The  keepef 
marks  the  fummons,  and  returns  it  as  m  the 
former  cafe.  *   . 

I  may  further  obferve,  before  leaving  this 
fubjeCl:,  that  the  calling  of  the  fummons  is  fo 

far  a  judicial  a£t,  that  it  creates  ai  depending 

a&ion. 


•  When  the  advocate  has  been  marked  for  the  defender 
t>7  mistake,  he  mtakes  aretixm  in  these  terms — "  Edinliarghf' 
22d  May  ifill. — Seen  and  returned,  as  not  for  the  defend- 
er, signed  E.  *'  Tlie  summons  is  then  carried  to  the  clerk 
to  the  process,  who  says,  "  In  respect  of  the  above  return, 
as  not  for  the  party,  to  the  Regulation  roll. "  In  this  waj^ 
the  action  is  sient,  either  to  the  ordinary  action^  ot  regula- 
tion-rolh 
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adion,  which  may  afterwards  be  wakened  at 
any  time  within  the  years  of  the  long  prefcrip- 
tioo. 

Defenses. 

The  lodging  of  defenfes  is  regulated  by  art 
zQ.  of  fedenint,  i  Ith  Auguft  1787,  an  aft  ex- 
tremely well  calculated  to  have  brought  the  ac- 
tion into  fhape,  though  unfortunately  the  prac- 
tice which  has  followed  upon  it,,  has  led  to 
very  ferious  evils.     The  ad  requires,  that  the 
defender  fhall  return  with  the  fummons  his 
whole  defences,  dilatory  and  peremptory  ;  that 
he  fhafl  confefe  or  deny  the  fadts  fet  forth  in 
the  purfuer's  libel,  arid  ftate  the  fads  on  which 
his  defence  is  founded.     Where  writings  are 
referred  to,  thefe  are  ordered  to  be  produced 
on  an  inventory,  and  either  given  to  the  pur- 
fuei^^s  counfel,  or  lodged  with  the  clerk  to  the 
procefs.     This  regulation,  fo  capable  of  pro- 
ducing order,  and  of  enfiiring  all  die  good 
puq)ofes    of   the    Englifh    fpecial    pleading, 
which    might,   in   fhort,    have   prepared   the! 
caufe  in  fuch  a  manner,  as  to  have  brought 
the  points  at  iflue,  fairly  and  at  once  before 
the  judge,  has  produced  none  of  all  thefe  good 
eflfefts ;  on  the  contrary,  in  place  of  being  en- 

voL.  vl.  *  i>  trufted 


trufted  to  an  experienced  counfel,  abfe  to  judge 
of  the  tekvancy  of  the  fa£ks,  and  ta  put  the 
caufe  in  its  heU  and  (Impleft  ihape ;  this  im'« 
portant  aft  has  been  left  to  clerks  and  appren- 
tices ;  and,  in  general,  the  defence  is  never 
looked  into,  or  only  for  the  purpofe  of  difco- 
vering  fome  awkward  or  ignorant  admiflion, 
which  has  been  allowed  to  flip  into  it,  and 
which  may  serve  to  embarrass  the  defender  in 
Hating  his  plea. 

There  ate  two  very  important  ads  in  the 
courfe  of  a  procefs^ — ^the  libelling  of  the  funi* 
mons,  and  the  preparing  of  the  defence ;  and, 
at  fome  future  period,  it  certainly  will  be  the 
difpofition  of  the  Court,  and  of  all  concerned, 
to  regulate  thefe  in  fuch  a  manner  as  to  bring 
the  parties  fairly  to  iflue.  I  {hall  only  lay  at 
prefent,  that  the  agent,  in  the  outfet  of  his  pro- 
feflion,  ought  to  pay  the  utmofl  attention  to 
thefe  two  points  ;  and  the  beft  beftowed  fees, 
for  the  intereft  of  his  client,  or  for  his  own  fa- 
tisfadbion,  will  be  the  fees  which  he  maygi^se 
for  the  revifal  of  the  conclufions  of  his  action, 
or  the  grounds  of  his  defence. 

But  we  are  to  fuppofe  that  the  defences  are 
prepared ;  there  is  very  litde  form  in  them* 
The  dilatory  defences  will  iirit  be  flated  ;  and 

without 
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tc^ithout  departing  from  them,  but  in  compile 
ance  with  the  adk  of  federunt,  the  peremptory 
defences  will  jthen  be  ftated.  What  little  of 
form  there  is,  will  appear  from  what  follows* 

Form  of  the  Defense. 

Defences  for  B,  &c.  (design  the  defenders) 

againft 
A,  &c.  (design  the  pursuers;^ 

The  fummons  feen  and  returned^  with  the  foU 
lowing  defences  :  firft,  &c.  (and  so  on^^The  ffe* 
fence  is  closed  thiis) — 

Under  proteftation  to  add  and  eik,  &c. 

Signed  by  the  Defenders?  Counsel. 

In  this  way  the  action  is  prepared  for  being 
heard  before  the  Judge.  But  I  have,  firft,  to 
take  notice  of  the  forms  which  our  law  affords 
to  the  defender,  for  forcing  forward  the  pur- 
fuer,  and  |)utting  an  end  to  that  ftate  of  fuf^ 
penfe  arifing  from  a  claim  conftantly  hanging 
over  his  head.  This  is  done  by  admitting  ot 
a  proteftation,  the  form  of  which  fhall  be  ex* 
plained. 

D  2  PROTEg^ 
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PROTESTATION.    ' 

Without  attempting  any  inredigation  of  the 
nature  or  origin  of  this  form,  I  (liall  (hortly  ftate 
the  procedure  which  takes  place.  The  agent  for 
the  defender,  after  the  days  of  the  citation  are 
elapfed>  gives  in  to  the  clerk  of  procefs,  wbonif 
he  employs,  a  note  in  this  form. 

"  Protestation  for  not  calling  and  enrolling: 
fummons,  A  againfl  B.  The  fummons  dated  and 
iigneted  in  the  month  of  March  lad,  or  fince. 

Per  E.  —  D.  agent* 
Marked  by  the  clerk  to  the  procefs. 

.  20th  May  1804.    Proteftation.. 

H.F.I." 

This  note  is  given  to  the  keeper  of  the 
minute  book,  who  puts  k  up  amongft  the  o- 
ther  proceedings  of  Court,  which  are  printed 
and  circulated  amongft  the  agents,  and  thus 
comes  under  the  obfervation  of  the  purfuer's 
agent.  This  proteftalion  may  be  fcored,  that  is^ 
put  an  end  to.  1.  When  the  days  of  citatioa 
are  not  elapfed :  This  is  proved  by  produdlioa 
of  the  fummons,  and  executions.  ^.  Where 
the  date  of  figneting  the  fummons  has  beea 
miftaken.  This  is  proved  by  produdion  o£ 
the  fummons,  of  a  difierent  date,  or  by  a  cer* 

tificate 
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^ficate  from  the  fignet  office  ;  and  a  new  pro- 
teftation  inuft  be  pur  up,  in  which  the  date  is 
more  precifely  condefcend^d  on,  3.  The  ac- 
tiou  may  have  been  called  by  the  cl  rk,  more 
than  a  year  before  the  proteftation  ;  in  which 
cafe,  the  proteftation  is  incompetent  witliout  a 
wakening.  But,  where  none  of  thefe  objec- 
tions exift,  the  fummons  muft  be  produced, 
^th  a  calling  by  the  clerk  j  or  proteftation  will 
be  extracted. 

When  the  fummons  is  produced  at  the  mi- 
nute book,  the  keeper  marks  on  the  back  of 
it,  produced  p;  C,  [the  purfuers  advocate^  to 
E,  -  {tb€  defender  s  advocate^.  The  fummons  is 
then  carried  to  the  clerk,  by  whom  the  pro- 
teftation was  marked,  who  puts  a  parttbus .  on 
the  margin — ^  20th  May  1804,' Ad.  C,  Alt  E, 
to  fee. "  The  fummons  muft  then  Se  *  given 
out,  and  enrolled  in  the  manner  already  ex- 
plained ;  and  any  further  dQlay,  on  the  part  of 
nhe  purfuer,  may  be  the  fubjed  of  a  new  pro- 
teftation, at  the  inftance  of  the  defender. 

Where,  again,  this  proteftation  is  overlook- 
ed by  the  purfuer's  agent,  the ,  keeper  of  the 
minute  book,  after  the  minute  book  has  been 
read,  and  the  proteftation  not  fcored  in  the 
manner  above  explained,'  adds  to  the  note  he 

D  3  ■    received 
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recdved  what  follows — ^  Edinburgh,  June  5, 
1S04,  given  out  to  be  extraded. " 

Signed  by  the  Keeper. 

This  warrant,  alongft  with  a  copy  of  th^ 
fummons,  is  given  to  the  extradlor,  who  ex- 
tracts a  decree  that  becomes  the  warrant  of  di- 
ligence for  recovering  the  proteflation  money. 
The  letters  of  homing,  which  follow  o^.the  pro* 
teftation,  are  in  this  form. 

Letters  of  Homing  and  Poindings  proceeding  on 
a  Protestation^  at  the  instance  of  a  Defender^ 

'  No  Bill  is  required  ;  the  Decree  is  a  sufficient 
Warrant;  and  being  produced  with  it  at  the 
Signet  J  is  st^fficient  authority  for  Signeting  the 
Letters. 

George,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King, 
defender  of  the  Faith  :    To 

,  meflengers  at  arms, 
our  flieriffs  in  that  part,  jfpecially  conftituted» 
greeting.  Whereas,  on  the  date  hereof,  our 
Lords  of  Council  and  SelGon  admitted  protefta- 
tion,  at  the  inftance  of  our  lovite  B,  againft  A, 
in  refped  he  did  not  compear  to  call,  enrol,  and 
infift  in  a  fummons,  raifed  at  the  inftance  of  the 
faid  A,  againft  our  faid  lovite,  before  our  faid 
'  Lords, 
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JaOrdSj  for  payment  of  lool.  Sterlings  as  the  ba- 
lance of  an  account  alleged  to  be  due  by  our 
laid  lovite  .to  hini ;  and  also,  decerned  and 
ORDAINED  the  faid  A  to'  make  payment  to  our 
£add  lovite  of  the  fum  of  loL  Scots,  as  the  ex- 
penfe  deburfed  by  him  in  obtaining  the  faid  pro« 
teftation,  as  the  fame,  ordering  thefe  our  letters, 
in  manner  xmderwritten,  and  all  other  neceifary' 
execution  to  pafs  thereon,  more  fully  bears* 
Our  wiXL  IS  herefore,,  and  we  charge  you, 
that  on  fight  hereof,  ye  pafs,  and  in  our  name 
and  authority  command  and  charge  the  faid 
A  perfonally,  or  at  his  dwelling  place,  to  make 
payment  to  our  faid  lovite,  of  the  faid  fum  of 
loL  Scots,  of  expenfe^  difburfed  by  him  in  ob- 
taining the  forefaid  proteftation,  after  the  forni 
and  tenor  thereof  in  all  points,  within  fifteen 
DAYS  next  after  he  is  charged. by  you  thereto, 
under  the-pain  of  rebellion,  and  putting  of  him  to 
the  horn ;  wherein,  if  he  fail,  the  faid  fpace  being 
elapfed,  that,  immediately  thereafter,  ye  denounce 
him  our  rebel,  put  him  to  the  horn,  and  ufe  the 
whole  remanent  order  againft  him  prefcribed  by 
law.  Attour,  that  ye  lawfully  fence,  arreft,  ap- 
prife,  compel,  poind,  and  diftrain,  all  and  futi- 
dry  the  faid  A's  readieil  moveable  goods  and  ef« 
fefts,  of  every  denomination,  poindable  or  arreft- 
able,  pertaining  or  addebted  to  him,  wherever 
the  fame  can  be  found;  make  payment  thereof,  to 
the  avail  and  quantity  of  the  forefaid  fum ;  and 
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fee  our  faid  lovite  completely  fatisfied  and  pdd 
thereof,  after  the  form  and  tenor  forefaid,  in  all 
points.  According  to  justice,  as  ye  will  an- 
fwer  to  us  thereupon.  Which  to  do,  we  com- 
mit to  you,  and  each  of  you,  full  power,  by  thefe 
our  letters,  delivering  them  by  you,  duly  exe- 
cuted and  indorfed,  again  to  the  bearer.  Given 
under  our  fignet,  at  Edinburgh,  the  day 

of  ,  in  the  forty-fourth  year  of  our 

reign,  1804. 

Per  decretum  dominorum  concilii. 

Signed  by  a  Writer  to  the  Signet. 

* 
The  purfiier  is  thus  rendered  liable  for  the 

proteftation  money ;  the  ^xpenfe  of  the  dili- 
gence done  in  recovering  it;  and  his  action 
falls,  leaving  him  to  bring  a  new  adion,  if  he 
ihall  be  fo  advifed. 

1  .have  thus  explained  all  that  relates  to  the 
calling  and  enrolling  of  the  caufe  j  and  I  pro- 
ceed, in  the  next  place,  to  ^ve  a  general  nor 
tion  of  the  forms  of  proceeding  in  the  a^on. 

Proceedings  in  Court. 

It  w^ill  be  underftood  that  my  prefent  ohjeGt 
is  morely  to  ^ve  a  general  view  of  the  me- 
thod 
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ttod  of  conducing  buflnefs  before  the  Court 
of  Seffion,  for  the  ufe  of  the  ftudent,  and  to 
open  up  to  him  a  fubje<9:,  which,  as  it  appears 
in  the  writing  chamber  of  the  agent,  or  to  the 
ftudent  for  the  bar,  muft  affume  a  very  for- 
midable appearance.  1  (hall  therefore  endea- 
vour  to  explain  the  fubjeft  in  fuch  a  manner, 
as  may  enable  the  ftudent  to  arrange,  in  his 
own  mind,  the  different  adts  which  tend  fo 
much  to  give  an  appearance  of  intricacy  to  the 
proceedings  in  Court. 

With  this  view,  I  muft  take  three  feparate 
cafes,  as  including  the  moft  common  occur- 
rences in  the  proceedings  in  an  ordinary  ac- 
tion, I  take  firft  the  cafe  where -there  is  no- 
thing very  important  in  law,  and  no  material 
difference  as  to  f-^fts,  in  which  the  Judge  pro- 
nounces an  immediate  decifion,  which  becomes 
the  object  of  review,  firft  to  the  Lord  Ordi- 
nary, and  then  to  the  whole  Court.  I  (hall 
next  take  a  cafe  where  a  material  point  of  law 
is  fuppofed  to  be  at  iflue  ;  and  I  (hall  fhow  in 
what  manner  that  will  be  difpofed  of,  and 
what  will  be  the  moft  likely  forms  of  proce- 
dure in  that  cafe.  And,  laftly,  I  take  the  cafe 
where  the  fatVs  are  difputed,  and  a  proof  be- 
comes necelTary.     I  (hall,  in  this  manner,  be 

'  able 
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^e  to  explain  moft  of  the  fonns  of  procedtim 
before  the  Court  of  Sdlion  in  ordinary  ac- 
tions ;  and  the  fpedalties  will  be  expluned 
when  I  co*ie  to  the  forms  of  thofe  adions,  cht 
petidons,  in  which  tbe  ipecialties  occur.  But 
I  muft  firft  dSer  a  few  general  oUervations  on 
the  form  of  the  Court. 

Observations  on  the  Form  of  the  Court  of 
Ses^on.  • 

In  fe  &r  as  regards  the  ordinary-  adion,  the 
Court  of  SefBon  may  ■  be  confidered  in  the 
double  capacity  of  an  original  Court,  and  of  a 
Court  of  Review.  When  the  fummons  is  en- 
roDed,  it  is  enrolled  before  one  of  the  Judges, 
who  fits,  in  what  is  called  the  Outer-Houfe, 
for  the  enfuing  week  ;  and  he  is,  in  truth,  the 
fole  and  original  Judge  in  that  a^on :  He 
may  decide  the  caufe  when  it  comes  before 
him;  and,  after  his  judgment  has  been  brought 
under  his  own  review,  the  party  who  con- 
ceives himJelf  to' be  aggrieved,  may  bring  the 
judgment  under  review  of  the  whole  Court,  by 
petition ; 

•  I  hnve  sJlmveJ  the  original  remarks  lo  stand,  with 
Buc!i  rflterati'.!!5  nily  js  ma-  lead  to  the  new  forms  of  pro- 
cedure ;  but,  for  ^  more  precipe  ruU,  I  shall  add,  in  an 
Appendii,  an  abttract  of  the  act  of  Parliament  and  act  of 
^erunt. 
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petition  ;  or  the  original  Judge,  in  place  of 
pronouncing  a  judgment,  may  take  the  cafe 
to  the  whole  Judges  to  report  In  this  fenfe, 
is  the  Court  of  Seflion  both  an  oripnal  Cburt, 
and  a  Court  of  Review.  The  Lord  Ordinary, 
in  the  Outer-Houfe,  is  the  original  Judge  in 
the  ordinary  aftion;  and  his  Lordfhip,  with 
the  other  Judges,  forms  a  Court  of  Review. 

This  order  of  things  renders  it  neceflary 
that  the  Judges  of  the  Court  (exclufiye  of  the 
LcMrd  Prefident,  who  prefides  in  the  Inner- 
Houfe,  or  Court  of  Review)  fhoidd  take  their 
places  as  Judges,  in  the  firft.  inftance,  in  regu- 
lar order.  Accordingly,*  one  of  the  Judges, 
in  a  certain  and  eftablifhed  routine,  is  what  is 
termed  Lord  Ordinary  of  the  Outer-Houfe  for 
the  week.     He  fits  there  from  ten  o'clock  on 

r 

Tuefdays,  Wednefdays,  and  Thurfdays,  during 
the  fitting  of  the  Court ;  and,  if  bufmefs  fhall 
require  it,  on  the  remsdning  days  of  the  week. 
Oil  Tuefday  the  fufpenfion  roll  is  called  :  on 
"Wednefday  the  regulation  roll  j  that  is,  a  roll 
of  caufes  in  which  no  appearance  has  been 
made  for  the  defender:  and  on  Thurfday  is 
called  the  ordinary  adtion  roll,  or  the  roll  of 
thofe  caufes  in  which  there  has  been  appear- 
ance for  both  parties. 

^  The 
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The  caufes  which  come  thus  before  the  Or- 
dinary for  the  week,  are  fixed  before  him  as 
the  exclufive  Judge  betwixt  the  parties,  until 
his  LorcUhip  (hall  exhauil  the  caufe  by  a  de- 
cifion,  which  may  be  brought  under  review  of 
the  whole  Judges  ;  or  unlefs  he  fhall  report  it 
to  ^  the  whole  Judges ;  in  whicJh  cafes,  it  re- 
mains before  them  until  it  is  finally  decided  by 
the  Court,  or  remitted  back,  with  inflrudions^ 
to  the  original  Judge.  And  yet  a  decifion  by 
this  Judge  alone,  if  allowed  to  become  final, 
cannot  be  brought  under  review  of  the  Court : 
it  will  be  held  to  be  a  decree  of  the  Court  of 
Seffion,  fubjed  to  review  only  by  an  appeal  to 
the  Houfe  of  Peers. 

It  follows,  then,  that  as  the  caufe  remains 
before  the  fame  Judge,  and  as  it  cannot  be  fi- 
niflied  in  the  courfe  of  the  week,  but  may  be 
in  dependence  before  him  for  years,  in  the 
courfe  of  which  dependence,  many  litde  fub- 
je£ts  of  debate  may  occur,  and  many  motions 
be  required  for  forcing  in  written'  pleadings, 
and  for  other  purpofes,  it  is  evident  that 
there  muft  be  an  opportunity  given  for  bring- 
ing the  caufe  occafionally  before  the  Lord  Or- 
dinary. This  is  accomplifhed  by  allowing  each 
of  the  Judges,  in  his  turn,  to  attend  in  the 

Outer- 
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Outer-Houfe,  at  what  is  called  the  fide-bars, 
from   nine  to   ten  o'clock   in   the   morning. 
Three  of  the  Judges  attend  each  morning; 
and  as  there  are  five  days  on  which  the 'Court 
meets,  each  of  fifteen  Judges  would  have  a 
morning  hour  in  the  courfe  of  the  week ;  but 
as  there  are  no  more  than  fourteen  Judges  to 
whom  this  duty  is  committed,   the  fifteenth 
hour  is  given  to  the  Lord  Ordinary  of  the  pre- 
ceding week ;  by  which  means  he  has  two 
morning  hours  in  the  week  following  that  in 
which  he  fits  as  Ordinary  for  the  Outer-Houfe. 
The  calling  of  the  caufe  at  their  morning 
hours  is  regulated  by  a  lift,  or  roll,  made  up 
by  the  Judges'  clerks  two  days  preceding  the 
day  on  which  it  is  to  be  called  ;  and  when  ei- 
ther of  the  parties  has  any  motion  to  make, 
he  enrols   the   caufe,  by  dire^ing  the  Lord 
Ordinary's  clerk  to  put  down,  in  a  book  kept 
by  the  clerk,  and  in  which  the  Lord  Ordinary 
marks,  in  a  general  way,  at  the  calling,  the  or- 
der he  gives.     The  euEolment  is  made  in  this 
way — ^^  I,  A  againft  B,  per  C  and  E. "     In 
this  marking,  I,  diftinguilhes  the  clerk  to  the 
procefs ;  A  and  B  ftand  for  the  names  of  the 
parties,  and  C  and  £  for  the  couniel.     Some 
of  the  Judges  are  in  ufe  t;o  require  of  the  a- 

geut 
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an  anaounclation  of  the  purpofe  of  the  enroll 
ment 

It  will  thus  be  obvious,  that  the  rolls  of  the 
week'contsdn  the  new  caufes  brought  into 
Court,  and  the  daily  rolls  thofe  caufes  that  are 
already  in  dependence,  and  in  which  fome  ftep 
of  procedure  is  requifite ;  and  thus  the  ftudent 
will  be  fufficiently  prepared  to  follow  the  pro- 
ceedings in  the  different  cafes  that  have  been 
fuppofed. 

* 

FIRST  CASE. 

WJien  a  Judgment  is  pronounced  by  the  Lord  Or^ 
dinary  at  the  first  CaiKngy  tvfiich  is  brought  uiu 
der  Remew  of  the  Lord  Ordinary^  and  then  of 
the  Courts 

In  preparing  the  caufe  for  a  pleading,  the 
agent  muft  draw  up  a  memorial  for  the  ufe  of 
his  counfel.  And  the  caufe  being  enrolled  in 
the  ordinary  adion  roll,  in  the  manner  already 
explained,  it  will  be  called  on  Thurfday,  in 
the  order  fet  down  in  the  roll,  and  the  counfel 
on  either  fide  being  heard,  the  Lord  Ordinary 
will  inftantly  pronounce  a  judgment  in  the 
caufe ;  and  we  ihall  fuppofe  him  to  decern  in 
terms  of  the  libel.      This  judgment  will  be 

I  written 
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written  out  on  the  fummoos  by  the  deputy- 
clerk  of  Seffion  or  his  afiiftant,  both  of  whom 
attend  on  the  proceedings  of  the  Lord  Ordi- 
nary in  the  Outer-Houfe,  as  the  principal 
clerks  of  Seffion  attend  on  the  proceedings  of 
the  Inner-Houfe.  It  will  be  in  thefe  terms— 
**  November  28,  181 1.  Lord 
Afl:.  C  Alt  E.  Having  heard  parties  procu- 
rators, decerns  in  terms  qf  the  concluflons  of 
the  libel. "  (Signed  by  the  Judge.) 

If  the  defender  acquiefces  in  this  judgment, 
and  does  not  reprefent  within  twenty  natural 
days,  there  is  an  end  of  the  quedion  ;  and  this 
becomes  a  res  judicata^  which  may  be  brought 
under  review  by  appeal,  but  which  cannot  be 
brought  under  review  of  the  Court  of  Seffion* 

But  we  aire  to  fuppofe  that  the  defender 
does  not  acquiefce  in  this  judgment  He  will 
then  borrow  up  the  procefs,  and  lay  it  before 
his  counfel  to  draw  a  r^prefentation.  This  is 
a  written  pleading,  containing  a  (latement  of 
the  fads  on  which  the  defender  reds  his  plea, 
with  a  view  of  the  arguments  to  which  he 
tmds  for  an  alteration  on  the  judgment  Therb 
is  very  little  of  form  in  this  pleading,  further 
than  in  the  tide  and  prayer,  and  in  the  necef- 
fity  of  reciting  the  words  and  date  of  the  judg- 
njent  brought  under  review* 

This 
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This  reprefentation  mull  be  lodged  with  the 
derk's  affiftant,  within  the  twenty  natural  days 
which  are  allowed  to  the  party  to  reclsdm  a- 
gainft  the  judgment. 

The  reprefentation  being  lodged  with  the 
clerk  to  the  procefs,  is  by  him  tranfmitted  to 
the  Lord  Ordinary ;  and  we  {hall  fuppofe  that 
he  appoints  it  to  be  anfwered.  In  that  cafe, 
his  clerk  writes  out  ^n  order  for  anfwers  to  be 
lodged  ;  and  a  certain  time  is  ufually  named, 
within  which  the  anfwers  ought  to  be  lodged. 

When  the  lodging  of  the'  anfwers  is  delayed, 
the  other  party  may,  after  the  expiry  of  the 
time,  enrol  the  caufe,  in  order  to  force  in  the  an- 
fwers ;  and  this  is  done,  by  giving  a  note  to 
the  Lord  Ordinary's  clerk,  "  Enrol,  in  Lord 

's  hand-roll,  I,  A  againft  B,  to 
force  in  anfwers  per  C  and  E.  "  The  agent, 
by  whom  the  enrolment  is  made,  makes  a  note 
for  counfel,  ftating  the  obje£t  of  the  enrol- 
ment, that,  when  the  caufe  is  called  at.  the  fide- 
bar,  the  counfel  may  know  what  he  has  to  do. 
The  other  party  will  either  produce  the  an- 
fwers, if  they  are  ready,  or  give  fome  reafon- 
for  the  delay  ;  and  the  Lord  Ordinary  will  af- 
fign  a  new  day  for  lodging  the  anfwers,  either 

fimply, 
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ftmplj^  or  under  an  amand,*  accor£ng  to  cir-*^ 
cutnftaoces. 

The  atn^ers  being  lodged,  we  are  to  fup- 
pofe  that  the  Lord  Ordinary  adheres.  His 
Lordfliip's  clerk  will  be  ordered  to  write  out  a 
judgment,  refiiiing  th6  reprefentation,  and  ad- 
lieriag  to  the  former  judgment  The  procefs 
is  thoa  returned  by  the  Lord  Ordinary's  clerk, 
to  the  clerk  to  the  procefs,  who  enters  the 
judgment  in  the  minute  book,  (which  minute 
book  is  printed  for  the  information  of  the  a- 
gent^  and  the  perufing  of  it  is  an^  indifpenfable 
duty.)  The  fame  number  of  reclaiming  days 
are  aUowed,  for  prefenting  a  fecond  reprefen- 
tadon  to  the  Lord  Ordinary ;  but,  within  three 
days  firom  the  time  that  the  reprei^ntation  is 
(mt  up  in  the  mkiut^  book,  the  decree  may  be 
extraded ;  and  therefore  it  is  the  duty  of  the 
agent,  whenever  be  has  a  reprefentation  at  avi'^ 
fandum^  that  is,  lying  before  the  Judge,  to 
caufe  faia  cleik  make  frequent  inquiries  at  the 
d^k  to  the  procefs ;  and,  when  the  reprefenta« 
doahas  beea  r^ufed^  inftantly  to  borrow  it' 
up. 

We  Ihall  fi^pofe  the  fecoiid  reprefentatibri 
to  be  reiifed,  and  that  the  defender  brings  the 
caufe  under  review  of  the  Court.     For  this 

VOL.  Ml.  *  E  purpofe 
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purpofe  the  agent .  will  borrow  up  the  procefiiy 
and  lay  it  before  his  counfel,  to  prepare  the  p^ 
tition.  This  petition  muft  be  lodged  withia 
twenty  natural  day& 

The  reclaiming  petition  has.  no  more  predfe . 
form  than  the  reprefentation.  It  muft  bear  on 
the  top  of  it  the  date  of  ita  being  lodged,  and 
the  date  of  the  judgment  reclaimed  agmnft  ;  but 
the  manner  of  flating  the  caufe  is  left  entirely 
to  the  judgment  of  counfel. 

It  is  the  duty  of  the  agent  to  correS:  the 
pre&  copy  of  the  petition,  and  he  will  be  held 
refponlible  by  the  Court  for  ever  typogra{^« 
cal  error,  or  any  miftatement  of  the  fads  that 
may  have  crept  into  the  petition.  When  it  is 
printed,  a  copy  muft  be  put  into  the  box  of 
each  Judge,  into  the  box  of  the  clerk  to  the 
procefs^  and  into  the  boxes  of  the  profeflbr  of 
Scots  Law,  and  of  the  cqlledlors  of  decifions, 
&c. 

The  procrfs  muft  be  lodged  in  the  clerk's 
hand  by  fix  o'clock  of  the  day  on  which  the 
petition  is  boxed.  The  procefs  muft  alio  be 
transferred  from  the  Outer  to  the  Inner-houie 
clerk ;  and  a  printed  copy,  hkving  the  clerk's 
dues  marked,  muft  be  in  the  hands  of  ^e  In- 

ner* 
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aef-hdiife  clerk,  on  which  he  may  write  the 
judgment  of  the  Court. 

Thefe  reclaiming  petitions  are  termed  fingle 
bills  ;  and  a  roll  of  thofe  to  be  advifed  in  the 
morning,  on  the  meeting  of  the  Inner-houfe,  is 
put. up  at  t\^elve  o'clock  of  the  preceding  day. 
It  is  very  much  the  duty  of  the  agent  to  be 
prefent  at  the  advifing  of  the  petition^  as  quef- 
tiohs  may  be  put  to  counfel,  relative  to  the 
fads  in  the  caufe^  which  it  may  require  the 
affiftance  of  the  agent  to  anfwen 

•  We  {hall  fuppofe,  then,  that  the  petition  is 
appointed  to  be  anfwered :  A  deliverance  to  that 
purpofe,  and  fpecifying  the  time  1?vithiri  which 
the  anfwers  muft  be  lodged,  will  be  written 
out  by  the  principal  clerk,  and  figned  by  the ' 
Lord  Prefidentj  his  Lordfhip  putting  down 
the  letters  L  P.  D,  after  his  name,  which  ftand 
fOT  the  words,  *'  In  Prefentia  Dbminortim.  " 

The  proccfs  is  then  borrov^ed  up  by  the  piir- 
fuerj  who  fends  the  whole,  to  his  eounfel,  to' 
prepare  the  anfwers,  in  which  pleading  there 
is  ftili  lefs  of  form,  if  poffible,  than  in  the  pe- 
tition, ' .  - 

The  anfwers  being.  prepai*ed,  aor^  printed 
and  boxed  within  the  time  Appointed  by  th^ 
Cbtirt ; '  and  a  written  copy  being  made,  is 

E  2  lodged, 
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lodged,  alongft  with  the  procefe,  with  •  the  In^ 
ner-houfe  derk.  The  purfuer  carries  the  print- 
ed papers  to  the  keeper  of  the  Inner-houfe  roll^ 
who  enrols  the  caufe,  keeps  the  printed  papers, 
a^d  marks  th6  enrolment  on  the  prodefa 
copy ;  the  caufe  then  comes  regularly  before 
the  Court,  in  the  due  courfe  of  the  Inner-houfe 
roll,  on  which  occafion,  the  counfd  and  agent 
of  the  parties  ought  to  be  prefenL 

The  Court,  we  fhsdl  fuppofe,  refufe  the  pe- 
tition, and  adhere  to  the  judgment  pronounced 
by  the  Lord  Ordinary.  Should  the  defender 
iBU  incline  to.prefent  a  reclaiming  petition,  he 
may ;  but  the  fa:ne  forms  only  recur ;  and 
dierefore  k  is  unneceflary  to  take  any  further 
notice  of  them :  And  that  (econd  reclaiming 
petition  being  refuied,  the  judgment  becomes 
)  final,  and  no  further  {procedure  can  take  place 

in  the  Court  of  Seffion. 

But  we  may  fuppofe,  where  anfwers  have 
been  lodged  to  a#  petition,  that  the  petitioner 
has  occafion  to  crave  liberty  to  give  in  replies : 
This  i»  dotie  by  a  petition. 

The  other  party  may  alfo  be  allowed  to  re- 
ply ;  and,  on  lodging  thefe  additional  pleadings^ 
die  caufe  will  be  decided  ia  the  6ourfe  of  the 
roll 

8£CONI> 
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SECOND    CASE. 


Where  there  is  a  Diffiadty  in  point  of  Lccw. 

Let  it  next  be  ftippofed,  that  the  cafe  in- 
volves a  point  of  law  on  which  there  is  doubt. 
The  Lord  Ordinary,  after  hearing  parties  at 
the  firft  calling  of  the  caufe,  will  either  make 
avijandum.  to  himfelf,  and,  after  confidering 
the  point  fully,  will  pronounce  hie  decifion,  or 
he  may  require  the  parties  to  give  in  memo- 
rials on  the  caufe ;  and,  on  confidering  thefe 
memorials,  he  will*  either  pronounce  a  judg- 
ment, or  order  the  memorials  to  be  printed,  or 
appoint  informations  to  the  whole  Lords,  with 
a  view  to  his  reporting  the  caufe. 

When  a  judgment  is  pronounced  by  the 
Lord  Ordinary,  the  caufe  muft  then  proceed 
as  before,  by  reprefentation  and  petition  j  but 
where  memorials  or  informations  are  appoint- 
ed to  be  given  in,  it  will  moft  probably  hap- 
pen, that  the  one  party  is  more  anxious  than 
the  other  to  bring  the  caufe  to  a  conclufion, 
and,  of  courfe,  to  force  in  the  memorial,  or 
information.     This  is  to  be  done  only  by  pre- 

Es  paring 
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paring  the  memorial,  on  the  part  of  his  client,^ 
and  by  enroling  the  caufe,  and  praying  the 
Lord  Ordinary  to  appoint  the  oppofite  party  to 
lodge  their  memorial ;  the  Lord  Ordinary  will, 
of  courfe,  renew  the  order  againft  next  call- 
ing ;  but,  in  all  probability,  feveral  enrol- 
ments will  take  place,  before  the  order  be  made 
peremptory,  or  under  a  fine ;  in  fhort,  this  is  a 
fituation  in  which  it  is  almoff  impofEble  to 
force 'forward  the  caufe ;  the  only  remedy  you 
have,  is  by  conftant  enrolments,  and  by  ftrong 
reprefentations  to  the  Lord  Ordinary,  of  the 
neceffity  of  defpatch,  tp  obtain  an  order  that 
will  force  in  the  paper  called  for. 

It  is  very  common,  in  the  order  for  mutual 
informations^  to  appoint  parties  to  fee,  and  in-r 
terchange,   by  which  the  caufe  comes,  in  a 

•     •  • 

more  perfedt  fliape,  before  the  Court  j  as  either 
party  is  thereby  enabled  to  add,  whatever  he 
may  conceive  to  be  neceflary,  for  correfting 
the  errors,  or  meeting  the  arguments  of  his  an- 
tagonift's  paper.  -  When  thefe  informations  are 
printed,  they  are  lodged  with  the  Outer-houfe 
clerk,  who  obtains  an  order  from  the  Lord  Or- 
dinary,  to  enrol  the  caufe  in  the  Inner-houfe 
roll,  on  which  the  keeper  of  that  roll  marks 

an 
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m.  enrolment  *  This  warrant  to  enrol,  takes 
the  caufe  from  before  the  Lord  Ordinary :  He  . 
has  prepared  it  for  the  Court ;  and  it  is,  from 
the  date  of  that  order,  an  Inner-houfe  caufe ; 
and  the  Lord  Ordinary  has  no  greater  authority 
to  take  any  further  ftep  in  that  caufe,  thaa  any 
other  Judge  on  the  bench. 

The  report  is  taken  up  in  the  courfe  of  the 
rolls ;  and  the  L.or4  Ordinary,  at  the  foot  of 
the  table,  having  given  a  view  of  the  point  in 
dilute,  and  of  the  pleas  of  the  parties,  the 
Judges  deliver  their  opinion,  and  the  caufe  is 
either  decided  by  the  Court,  or  remitted  to  the 
Lord  Ordinary,  with  infbiidions  ;  or,  if  it  be 
a  point  of  importance,  a  hearing  in  prefence  is 
ordered. 

L  Where  the  Court  pronounce  a  judgment 
in  the  caufe,  on  the  report  of  the  Lord  Ordi- 
nary ;  that  judgment,  if  the  parties,  or  either 
©f  them,  are  difpleafed  with  it,  will  be  brought 
under  review,  by  petition  ;  when  the  caufe  will 
run  the  courfe  already  pointed  out. 

2.  Where  the  caufe  is  remitted  to  the  Lord 
Ordinary,  by^  the  judgment  of  the  Court,  his 

E  4  fundions. 
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*  This  enrolment  must  be  made  within  six  sederunt  days 
after  the  Lord  Ordinary  grants  warr;vnt  to  enroll  under  a 
fine  of  21. ;  and  the  pro^e^  must  be  returned  to  \hf  clerk 
the  same  daj  the  papers  are  enrolled^ 
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funSjons,  as  fole  jadge  in  the  caufe,  recom- 
mence, and  the  caufe  will  be  enrolled  before 
him,  at  his  firft  fide-bar  hour,  when  parties 
will  be  heard.  *  This  pleading  will  be  allow* 
ed  to  be  Itated  in  writing,  and  the  lawyers  will 
prepare  their  refpeftive  pleas,  in  the  form  of 
a  minute  of  debate.  The  adjuftiag  pf  this  will 
probably  take  up  a  confiderable  time,  and  oc- 
cafion  many  enrolments  ;.  tut  being  completed, 
It  is  fent  to  the  Lord  Ordinary,  who  will  pro* 
nounce  a  judgment  in  the  caufe,  that  will  pro-r 
bably  be  brought  under  review  by  fome  oi  the 
parties ;  and  the  caufe,  it  may  be  fuppofed, 
will  then  proceed,  by  reprefentation  to  the 
Lord  Ordinary,  and  petition  to  the  Court,  in 
common  form. 

3.  The  other  event  is  that  of  a  hearing  in 
prefence.  This  will  be  ordered  where  the 
point  of  law  is  of  importance,  and  where  th6 
decifions  have  not  been  unifonn  ;  or  where  it 
is  altogether  a  new  point.  To  prepare  for 
this  hearing,  the  caufe  enters  a  new  roll,  and 
is  brought  out,  perhaps,  alongft  with  other 
qiieftiong,  capable  of  throwing  Jight  on  the 
point  in  difpute  ;  and  this  is  an  arrangement  of 
'       '     '  infinite 


*  The  agent  must  see  the  cause  transferred  from  the  In- 
sery  to  the  Outer-house  clerk. 
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infinite  advaittage  to  the  law,  when  it  is  prac-» 
ticabie ;  or  a  day  is  appointed,  condftent  with 
die  other  bufinei^  of  the  Court  Thurfdays 
and  Fridays  are  the  days  ufuaUy  given  to  hear, 
ings;  and  there  are,  generally,  one  or  two 
fliort  cauies  on  the  rdls  of  thefe  days,  that 
the  buAne&  of  the  Court  may  be  as  litde  de* 
ranged  as  pofiible  by  the  ume  neceffarily  oc« 
cupied  in  this  important  duty. 

One  or  more  lawyers  are  heard  on  one  fide, 
according  to  circumflances,  but  there  are  ge- 
nerally two  on  each  fide.  The  caufe  is  open- 
ed by  the  younger  lawyer  for  the  purfiier,  and 
in  the  fame  manner  on  the  part  of  the  defend-, 
er,  by  his  younger  lawyer ;  then  comes  the 
elder  lawyer  on  the  refpedive  fides.  When 
thefe  pleadings  are  finiflied  on  Friday,  the 
Judges  do  not  deliver  their  opinions  till  Tuef- 
day,  or,  perhaps,  with  a  view  to  a  more  for^ 
mai  decifion,  as  well  as  to  preferve  the  argu-* 
ments  of  the  parties,  as  the  bafis  of  the  deci- 
fion, the  Court  orders  memorials^  or  informa- 
Uons,  to  be  lodged,  andj  upon  advifing  thefe, 
deliver  their  opinions,  and  pronounce  a  judg- 
ment This  judgment  may  be  brought  under 
review  of  their  Lordfhips;  but  ihould  the 
Court  adhere,  the  caufe  is  at  an  end. 

The 
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The  decifions  given  in  thefe  hearings  are  die 
moil  iblemn  judgments  pronounced  by  the 
G)urt ;  they,  in  general,  involve  abftrad;  points, 
and  form  the  great  land-marks  of  the  law. 
They  are  carefully  attended,  both  by  counfel 
and  agent ;  and  notes  of  the  opinions  delivered 
by  the  Judges,  are  made  up,  left  the  parties 
fhould  be  advifed  to  carry  the  queftion  to  the 
Houfe  of  Peers,  by  appeal. 


» » 


THIRD  CASE. 

Where  a  Proof  becomes  necessary. 

• 

Where  the  parties,  in  pleading  their  caufe, 
differ  widely  in  the  fitfts  on  which  they  founds 
and  which  fadis  are  mateiial  to  their  refpedive 
pleas,  the  Lprd  Ordinary  will  appoint  a  con- 
defcendence  to  be  lodged  of  the  fadis  on  which 
the  adtion  or  the  defence  is  founded,  and  an- 
fwers  to  be  given  in  by  the  oppofite  party; 
by  which  means  the  parties  will  join  iflue  on 
the  fads  material-  for  deciding  the  caufe.  The 
lodging  of  thefe  papers  is  to  be  attained  only 
by  enrolments. 

In  confidering  the  forms  of  the  proof,  it  is 
only  neceflary  here  to  take  the  cafe  of  a  re- 
port 
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port  to  the  Lord  Ordinary,  and  that  of  a  re* 
port  to  the  whole  Court, 

.!•    Where  tJie  Proof  is  reported  to  the  Lord 

Ordinary. 

In  this  form  of  receiving  the  evidence,  pro- 
ceedings are  fewer,  and  lefs  expenfive,  thaa 
when  the  proof  is  to  be  reported  to  the  Court 
The  Lord  Ordinary,  in  the  interlocutor  allow- 
ing a  proof,  orders  the  proof  to  be  reported  to  • 
himfelf :  Where  the  witnefles  can  be  brought 
into  Court,  an  incident  diligence  only  is  re- 
quired, on  which  the  witnefs  is  cited.  The 
Lord  Ordinary,  when  the  witnefs  appears,  in 
place  of  examining  him  liimfelf,  gives  a  remit 
to  the  clerk  to  the  procefs  to  take  the  depofi- 
fion.  This  is  done  by  a  fimple  order  of  the 
Judge.  But  the  clerk  to  whom  the  reriiit  is 
given  does  not  aft  as  a  commiffioner :  he  can- 
not* determine  any  point  that  occurs  in  the 
courfe  of  the  examination  on  which  the  par- 
ties differ :  he  muft  report  every  thing  of  that 
nature  to  the  Lord  Ordinary,  who  directs  what 
is  to  be  done.  *     Where,  again,  it  is  neceffary 

tO' 


*  Tjbe  incident  diligence  is  a  signet  letter,  in  the  name  of 
Ms  Majesty,  addressed  to  messengers  at  arms^  starting  the  na- 
ture 


f6  WHERE  A  PROOF  IS  REPORTED 

to  examine  the  witnefles  by  commiflion,  the 
Lord  Ordinary  will  grant  warrant  for  an  aft 
and  commiflion  and  diligence,  which  muft  be 
extrafted ;  arid  the  proof  is  taken  by  the  com* 
^iflioner,  and  reported  to  the  Lord  Ordinary. 

The  proof  being  taken,  in  one  or  other  of 
thefe  ways,  the  caufe  proceeds  before  the  Lord 
Ordinary :  It  is  enrolled  in  his  Lordfhip's 
hand-roll,  and  he  circumduces  the  term ;  by 
which  form  he  clofes  the  proof.  He  may  thea 
decide  on  the  proof,  or  he  m^y  appoint  parties 
to  debate,  or  to  lodge  memorials  on  the  im- 
port of  the  proof ;  after  which,  the  caufe  goes 
on  before  him  in  the  ordinary  routine. 

2.  Where  the  Proof  is  ordered  to  be  reported  to 

the  Court. 

■^  • 

The  Lord  Ordinary,  in  allowing  a  proof  to 
be  reported  to  the  G)urt,  gives  warrant  for  an 

aa 

ture  of  the  process,  and  the  appointment  of  the  Lord  Grdi«> 
nary,  and  ordaining  messengers  to  cite  witnesses  to  depone 
on  the  points  at  issue.  In  virtue  of  these  letters,  the  wit« 
nesses  are  cited ;  and  the  diligence  and  execution  being  pro- 
duced to  the  Judge,  he  makes  a  remit,  commonly  to  the 
clerk  of  the  process,  who  examines  the  witnesses,  and  makes 
up,  duly  authenticated,  a  report ;  the  form  of  which  will 
be  sufficiently  explained  by  the  remit  and  report,  in  regard 
to  havers,  as  well  as  the  forms  where  the  proof  is  to  be  re- 
ported to  the  Court ;  of  which  examples  are  immediately  to 
be  given. 


TO  THE  COURT.  ^Jf 

zSt  and  Commiffion,  and  for  letters  of  firft  and 
fecond  diligence  for  citing  the  yvitneffes,  to  be 
reported  againft  a  certain  day. 

Upon  this  warrant,  an  ail  and  commiffion 
is  extra<fled,  and  Imers  of  firft  and  fecond  di- 
Ugence  are  given  out  The  eSeOt  of  this  ex- 
trad  is  to  put  an  end  to  the  exclufive  jurif* 
didion  of  the  Lord  Ordinary  in  the  caufe ; 
and  from  thenceforth,  it  is  a  caufe  depending 
before  the  Court,  but  brought  before  it  by 
forms  to  be  immediately  explained*  Previous 
to  the  extrading  of  the  a£t  and  commiilion, 
die  Lord  Ordinary  may,  within  the  reclaiming 
days,  upon  caufe  ihown  in  a  reprefentation 
prefented  by  either  party,  recal  the  order,  in 
the  fame  way  that  he  may  alter  any  other 
judgment  he  pronounces';  or  he  may,  after  the 
day  for  reporting  the  proof  has  expired,  with- 
out  extracting  the  ad  and  commiffioti,  renew 
die  warrant :  It  is  only  after  the  extrading  of 
die  ad,  that  his  exclufive  right  of  judging  in 
the  cauie  is  at  an  end.  It  is  the  duty  of  the 
agent  for  leading  the  proof,  to  caufe  extrad 
the  ad  and  commiflion,  and  cite  the  witnefles 
on  the  diligence,  which  is  given  out  alongft 
with  the  commiffion. 

The  proof  bein^  taken^  and  a  report  of  it 
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jH  CIRCUMDUDTION  OF  THE  TERM.^ 

made  in  writing  by  the  commiflioner,  the  caufe 
is  returned  to  jthe  Court  to  be  decided. — ^The 
former  Judge  in  the  caufe  has  no  authority  to 
refume  his  funAion  of  jud^ng  betwixt  the 
parties ;  but  the  forms  of  procedure  have  pro* 
vided  a  means  of  brining  the  caufe  under  the 
cognizance  of  the  Judges.  The  report  is  given 
to  the  clerk  of  the  Outer-Houfe,  who  puts  up 
what  is  called  an  suSt  (a  roll  of  which  2lQs  ap- 
pears the  day  before  they  are  to  be  called) :  This. 
a£t  is  called  before  the  Lord  Ordinary  in  the 
Outer-houfe  for  the  time.  At  the  calling,  the 
counfel  for  the  party  leading  the  proof  craves 
his'  Lordfliip  ^  to  circumduce  the  term,  and 
make  great  avifandum  with  the  proof  led ; " 
which  is  accordingly  done  by  the  Lord  Ordi- 
nary :  and  this  avifandum  brings  the  caufe  a- 
i;ain  before  the  whole  Judges. 

In  the  cafe  where  the  a£t  and  commiflion 
has  been  allowed  to  expire  without  leading  a 
proof,  the  term  may  be  circumduced.  And  it 
feems  to  be  queftioned,  whether  the  Lord  Or- 
dinary can,  in  that  cafe,  (when  it  is  an  ad  be- 
fore anfwer,  that  is,  where  the  relevancy  has 
not  been  previoujQy  decided),  pronounce  a  de- 
cree in  the  caufe ;  or  whether  he  muft  not 
make  great  avifandum  to  the  Court,  leaving  to 
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their  Lordfhips  to  decide  the  matter,  or  to  re-^ 
mit  to  .an  Ordinary. 

Whatever  the  Lord  Ordinary  may  do,  it  is 
not  to  his  Lordihip  that  any  application  can  be 
made  for  an  alteration  of  the  deciflon.  His 
tordfliip's  powers  are  confined  to  the  mere 
ad  of  bringing  the  caufe  before  the  Inner- 
houfe ;  and  it  is  therefore  by  a  petition  to  the 
whole  Lords,  that  any  judgment  of  the  Lord 
Odinary,  circumducing  the  term,  can  be  o- 
pened  up,  and  a  new  proof  allowed. 

But  we  are  to  fiippofe  that  the  proof  has 
been  clofed,  and  great  avisandum  made  by  the 
Lord  Ordinary.  The  next  ftep  is  to  prepare 
the  date,  which  is  done  by  the  affiftant  to  the 
Iimer-houfe  clerk.  It  contains  the  fummons, 
defenfes,  produdions,  and  report  of  the  2JQL 
and  commiffion,  and  is  figned  by  the  Lord  Or- 
dinary on  concluded  caufes.  The  expenfe  of 
this  report  is  psud  equally  by  the  two  parties ;  . 
and  it  is  then  printed  and  boxed,  in  terms  of 
the  Lord  Ordinary's  appointment  This  pre- 
pared ftate  was  originally  meant  to  have  con- 
tsdned  a  view  of  the  cafe,  prepared  by  the  Lord 
Ordinary,  which  might  have  brought  out  the 
points  clearly  for  the  decifion  of  the  Court ; 
but  it  is  obvious,  that  the  views  and  intereHs  of ' 
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the  parties,  in  arranging  their  relpeflive  pleas, 
were  not  to  be  {atisfied  by  a  ftate  of  this  kind  ; 
and  therefore  the  ftate  has  been  left  to  the 
clerks;  and  it  conflfts  of  a  full  copy  of  the 
concludons,  defenfes,  fteps  of  procedure,  and 
evidence,  leaving  to  the  p^es  to  urge  their 
re^edive  pleas,  in  fuch  a  way  as  they  may 
fee  beft. 

When  thefe  prepared  fbtes  come  into  the 
Inner-houfe,  the  Lords  difpofe  of  them  in  the 
manner  moft  likely  to  do  fpeedy  juftice  to  the 
parties ;  that  is,  either  by  ordering  the  import 
of  the  proof  to  be  ftated  at  <he  bar,  or  me- 
mo^ais  or  cafes  for  the  parties,  to  be  prepared. 
In  one  or  other  of  thefe  ways,  the  caufe  is 
brought  to  a  decifion  ;  and  the  judgm^t  may 
be  brought  under  review  by  petition. 


Where  the  Witnesses  reside  in  England^  or 

Abroad. 


It  may  happen  that  the  witnefTes  to  be  exa* 
mined  refide  in  England ;  and  tl^ere  an  a£t  an4 
commiffion  is  given  to  fome  proper  perfon ; 
and  great  care  is  taken  in  afcertainii^  the  points 
on  which  the  witnefTes  ought;  to  be  exios^ed* 
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In  Other  refpects,  the  foria  of  proceeding  and 
reporting  the  caiife  is  the  fame. 

6.  A  REFERENCE  TO  THE  OATH  OF  PARTY; 

This  refereifce  iftay  be  made  to  either  party,' 
^d  at  any  period  of  the  caufe.  But,  aftet 
filch  a  reference,  dvety  other  mode  of  proof  i^ 
at  an  end  ;  and  as  the  oath  of  the  party,  if  it  be 
On  a  point  within  his  knowledge,  and  decifive 
of  the  cnufe,  cannol  be  redargued  by  other  e- 
♦idence;  it  muft  have  the  effect  of  deciding  th6 
^ufe:  But  the  patty  who  has  given  a  falfe 
crath,  is  liable  to  be  profecuted  for  perjury. 

Whfef  e  the  reference  to  the  oath  of  party  is 
made  by  the  purfuer,  it  may  be  made  in  thd 
original  funlmoni  ;  and  the  certification,  in  thef 
dtation  given  to  th6  putfuef,  where  the  citst- 
don  i^  perfonal,  will  have  certified  him  of 
the  Mture  of  the  reference.  In  that  cafe,  hii 
counfel,  \^hen  the  caufe  is  called,  ought  to  take 
a  day  fot  the  defender's  deponing  on  the  pur-^ 
fuer's  referSiice  j  and  an  aft  ought  accordingly 
to  be  extracted;  though  it  is  in  that  cafe  un-^ 
necef&ry  to  execute  it  ag^fl  the  defenden 
If  the  citation  on  the  fumihoAS  has  hot  been 
perfon^,  then  an  a£t  muft  be  extraded,  and 
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§2  OATH  OF  PARTY* 

the  defeiider  muft  be  cited  on  a  diligence  to 
appear,  and  give  his  oath  oh  the  pcnnt  referred 
to  him. 

It  is,  in  like  manner,  in  the  power  of  the 
defender  to  refer  to  the  oath  of  the  purfuer ; 
and  there  alfo  an  ad  muft  be  extraSed:  But  it 
i:i  not  neceflary  to  cite  the  purfuer;  a^d  he 
muft  take  a  day  to  appear,  and  depone  op  the 
reference 

In  thefe  references  to  the  oath  of  party,  the 
Lord  Ordinary  may  order  the  oath  to  be  re- 
ported to  the  Court ;  and  in  that  cafe  he  i^ 
exau£tomted,  and  the  oath  will  be  taken  by 
the  Lord  Ordinary  for  oathjs  and  witneffes. 
But  the  moft  common  way  is,  for  tb?  Lord 
Ordinary  to  appoint  the  o^  to  be  r^orfed  to 
himfblf ;  and  then,  when  the  oath  Is  t^ke%  the 
caufe  continue^  before  him,  And  he  judges  of 
the  import  of  the  oath*  Where  the  party  ha& 
not  appeared  to  give  his  o^,  he  will  be  held 
as  confeiTed,  and  the  term  circumduced  againft 
him,  either  by  the  Lord  Ordinary,  if  the  oath 
is  ordered  to  be  reported  to  his  Lordlhip,  or 
by  the  Ordinary  in  the  Outer-houfe,  at  the 
ealUog  of  the  a£fc. 
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S.     THE    PROCEEDINGS    AGAINST    HAVERS 

OF    WRITINGS. 

Where  writings  are  neceflary  for  the  fup-' 
port  of  a  party's  plea,  and  which  are  not  in 
his  own  pofleffion,  but  in  the  cuftody  of  ano- 
ther, an  incident  diligerlce  will  be  granted  by 
the  Lord  Ordinary  for  recovering  them.  On 
fhis  diligence  the  holder  iS  cited  to  appear,  and 
to  produce  the  deeds  called  for.  At  the  time 
appointed,  he  is  examined  by  the  Judge,  or 
by  a  commiffioner ;  and  if '  he  deny  his  having 
the  writings  called  for,  queftions  may  be  put 
to  difcover  whether,  at  any  time,  they  were  in 
his  hands,  of  how  he  came  to  give  them  up^ 
and  to  whom  j  with  every  circumftance  that 
toay  be  thought  neceflary  for  difeovering  whe- 
ther th^y  be  ftill  in  exiftence  ;  and,  if  they  ftilT 
fetift,  in  whofe  pofleflioti  they  tiow  are. 

If  a  perfon  cited  to  appear  fhould  negle£t 
die  citation,  the  remedy  is^  to  apply  for  letters' 
of  iecond  diligence,  which  are  iflued  on  the 
warrant  of  the  Lord  Ordinary,  They  pafs  the 
figoet  in  the  feme  matiriet  with  the  former 
diligence,  and  they  command  ineflerigers  to' 
apprehend  the  perfoii  who  may  have  neglfedled 
the  former  citation,  and  to  bring  him  before 
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the  Judge.  It  is  feldom  that  there  can  be  ocs* 
cafion  to  put  this  fecond  diligence  into  execu- 
tion ;  but  where  it  is,  the  peribn  is  examined^ 
and,  in  place  of  having  an  allowance  for  tra^ 
veiling  expenfes^  no  allowance  is  made  to  him* 
Examples  of  die  forms  by  which:  the  per- 
fon,  fuppofed  to  be  poffeffed  of  writings,  is 
brought  forward  and  examined,  ^annot  be  ne* 
ceflary  here.  After  the  perfon  has  been  cited,^ 
the  caufe  is  called,  and  a  remit  made  to  ex.a- 
mine  the  haver  ;  and  the  perfon  to  whom  thQ 
remit  is  made  makes  a  report  in  this  form. 

Deposition  of  L^ 

> 

In  the  Procefs  A  againfl  B. 

At  Edinburgh,  the  day  of  ,  in  pre-* 
fence  of  P,  writer  in  Edinburgh,  authorifed  by 
^  remit,  dated  May  25,  1804,  granted  by  Lord 
Ordinary,  to  take  the  oaths,  and  receive  the 
exhibits  of  the  perfons  cited  as  have]fs,  in  virtue 
of  ah  incident  diligence,  extrafted  by 
purfuer  (or  defender)  in  this  adion  J 

Compeared  L,  cited  as  a  haver,  who  beilig  fo- 

,  lemnly  fworn  and  examined,  depones,  8cc.^^(here 

eayyress  the  fact  as  stated  by  the  person  on  his  ewa^ 

mnatum.^    All  which  n  truth,  as  he  fhall  anfwer 

to  God,  (Signed)        L. 

P- 

Or, 
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Or,  where  the  examination  muft  take  place 
at  a  diftance,  an  SiSt  and  commiflion  will  be 
given ;  and  tibis  proceeds  on  a  calling,  at  which 
the  n^eceffity  of  the  thing  is  explained. 

4.    GENERAL  OBSERVATIONS  ON  THJE  MAN- 
NER O?  LEADING  THJE  PROOF. 

The  management  of  a  proof  is  the  mod  im- 
portant duty  in  which  an  agent  can  be  engaged. 
To  fit  a  perfon  for  this  important  talk,  requires 
very  fuperior  powers,  joined  with  profeffional 
knowledge  and  experience.     But  I  am  not  to 

.  give  an  ideal  pidure :  I  (hall  merely  endeavour 
to  bring  before  the  reader  fuch*  confiderations 
M  may  l>e  of  fervice  to  him  when  he  firft  enters 
this  department  of  practice.  ^ 

1.  It  is  the  duty  of  the  agent  to  be  thorough;:- 
ly  acquainted  with  the  ftate  of  the  fa£t,  and  how 
It  will  conxe  out  in  evidence.  To  lay  down 
rules  for  this  inveftigation  would  be  very  idle 
and  abfurd.  Every  man  muj3:  form  a  plan  for 
himfelf,  adapted  to  the  circumftances  of  the 
cafe ;  and  on  no  occafion  will  the  fuperiority  of 

'  one  perfon  over  aiiother  be  more  apparent  than, 
on  this.  The  firft  ftepj  therefore,  is  to  prepare 
a  full  memorial  from  the  information  of  the 
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client ;  and  the  agent  muff  employ  Eis  wJiole 
powers  to  difcover  every  fource  of  information 
to  which  his  client  may  apply,  or  which,  it  i^ 
likely,  will  be  fought  for  by  the  oppofite  partyi 

2.  Our  law  admits  of  an  inveftigation,  in  order 
jto  difcover  who  can  give  evidence  in  the  c^ufe* 
The  propriety  of  this  pradiice  has  been  much 
doubted ;  aijd  it  is  one  evidently  very  liable  to 
abufe.  It  therefore  forms  the  moft  delicate  taflc 
jthat  falls  under  the  province  of  the  agents  and 
one  in  which  he  ought  to  engage  with  a  full, 
fenfe  of  the  delicacy  pf  his  fituation,  and  a  moft 
fcrupulous  regard  to  his  own  condu(£t  and  ho- 
nour,  in  the  moft  minute  particulara.. 

3.  The  converfmg  with  thofe  who  may  be 
fuppofed  capable  of  giving  evidence,  muft  take 
place  previous  to  citation.  The  agent  may  take 
notes  of  what  the  perfon  is  able  to  fay ;  but 
thefe  are  notes  for  his  own  information  only. 
The  queftipns  are  not  to  be  put  under  any  oath ; 
and  the  notes  made  up  by  the  agent  are  not  to 
be  authenticated  by  the  witnefs,  in  any  Ihape. 

4.  There  muft  be  no  leading  of  the  witnefs ; 
no  telling  him  of  the  nature  of  the  caufe ;  nor 
ftiowing  him  the  written  pleadings^  The  ob- 
je£t  is  to  know,  whether  the  information  which 
the  perfon  pofleffes,  be  fuch  as  renders  it  proper 
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to  examine  hitix  as  a  wimefs,  and  to  enable  the 
ag6nt  to  judge  of  the  courie  which  the  evidence 
will  take,  and  twring  forward  other  witnefles  to 
fupply  defedis,  or  corre<9:  errors,  or  counteradi 
falfe  eyidence^  In  this  inveftigatlon^  no  ques- 
tion ought  to  be  put  which  would  be  repelled 
by  the  Judge,  in  leading  the  proof. 

Thefe  heads  feem  to  include  what  is  chiefly 
important,  in  regard  to  the  converfing  with 
witAefles.  ^  The  information  which  is  thus  col- 
lefted  muft  be  brought  to  bear  on  the  different' 
points  in  the  caufe,  and  the  efied:  of  it  pointed 
out,  and  fuch  fuggeftions  made  as  piay  enable 
the  agent,  or  counfel,  to  frame  interrogatories 
for  the.  ufe  of  the  commiflioner  to  condud  the 
*  proof;  tofuggeft  the  crofs-queftions  that  are  of- 
ten neceffary  to  bring  out  the  full  truth  ;  or  to 
prove  any  mifreprefentatiOn  there  is  reafon  to 
apprehend.  In  (hort,  the  notes  of  the  agent 
ftiould  give  a  view  of  what  each  witnefs,  to  be 
brought  forward  on  either  fide,  is  able  to  fwear. 
With  this  information,  the  agent  may  pro- 
ceed to  take  the  proof  with  fome  degree  of  con- 
fidence ;  and  it  is  a  proper  practice,  in  every 
cafe  of  importance,  arid  where  the  proof  is  like- 
ly to  occupy  feveral  days,  to  have  a  clerk  to 
take  dow^n  the  evidence,  at  the  fame  time  that 
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the  cla-k  to  the  commiiSoner  writes  out  tfa^  der 
jpolition.  By  this  means  a  copy  is  obtained  of 
the  evidence  taken  through  the  day,  and  an  op- 
jpoirtunity  afforded  of  cdnfidering,  deliberately, 
the  whole  courfe  of  the  proof,  and  me  effed: 
of  the  evidence  that  has  been  delivered. 
Slight  as  this  view  is  of  the  duty  of  the  a- 

•    •  •  • 

gent  in  leading  a  proof,  the  young  practitioner 
will  perceive  how'  greit  the  charge  is  wluch  he 
undertakes ;  and  he  vdll  be  fatisiied%hatl  hav^ 
bot  overrated  the  neceflSty  of  devddng  his 
whole  mind  to  it :  nor  wSl  he  deem  it  all  im- 
proper adtice^  tfisLt,'  in  cafes  of  importance,^  he 
t>ught  to  have  the  beft  advice  that  the  Bat  can 
afford.  ^  ^ 

• 

5.    SPECIALTIES  THAT  MAY  OCCUR  IN 
LEADING  A  PROOF. 

[There  are  two  particulars  that  prefent  them- 
(elves  under  the  prefent  head  i"— the  one  relates 
to  the  neceffity  of  examining  witneffes,  before 
the  evidence  can,  according  to  the  ordinary 
forms  of  procedure,  be  taken,  from  the  danger 
of  lofing  the  evidence  altogether :  the  other, 
where  a  perfonal  proteiftion  of  the  witnefs, 
againft  the  diligence  of  his  creditors,  is  neceffa- 

•^  '  ry 
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ry  for  enabling  him  to  give  his  evidence  in  lafe- 

I.  Where  there  is  a  Darker  qfhdng  the  Evidence 

of  the  Witness. 

Tlie  evidence  of  the  witnefs,  which  is  in 
danger  of  being  loft,  may  be  fecured  under 
authority  of  the  Court,  on  caufe  fliown  ;  and, 
for  that  purpofe,  an  incidental  petition,  pre- 
lented  to  the  Inner-houfe,  and  intimated  to  the 
other  party,  is  required.  Where  the  caufe  is 
adually  in  the  courfe  of  difcuflion,  this  is  more 
eafily  granted.  Where  the  application  is  made 
at  the  very  commencement  of  the  action,  the 
Court  require  very  ftrong  circumftances  to  {auc- 
tion their  interpofition.  The  ground  of  fuch 
an  application  is  only  the  moft  imminent  peril 
of  lofing  the  teftimony  of  the  witnSfs  ;  as,  from 
his  being  about  to  depart  from  the  country ;  a 
dangerous  ftate  of  health  (which  muft  be  cer- 
tified on  foul  and  confcience,  by  his  phyfician 
or  furgeon)  ;  extreme  old  age,  which  muft  be 
particularly  fpecified.  The  following  will  af- 
ford an  example  of  an  application  of  this  kind, 
while  it  fliows  the  circumftances  under  which 
an  examination  will  be  authorifed. 

'.  PetiHon 
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Petition  for  liberty  to  take  a  Prater 
to  lye  in  retends. 

July  8*  1803. 

Pet.  A, 

To  grant  CommifBon 

For  examining  Witnefles* 

D.  agent. 

H.  clerk. 

UNTO  THE  ftlGHT  HONOURABLE, 
THE  LORDS  OF  COUNCIL  AND  SESSION, 

the 
Petition  of  A,  &c.  Merchants  in 


Humbly  S^ewexh,  i 

That  upon  the  13th  day  of  April  laft,  the  pe- 
titioners fhipped,  &c.  (Jiere  the  circumstances  of  the 
stuping  qfthe  goods,  and  of  tfie  damage  they  Jwd 
received,  which  was  the  ground  of  action  against 
the  ship-owner,  was  stated).  As  the  faid  damage 
was  occafioned  by  the  overloading  of  the  veflel, 
improper  ftowage,  and  unwarrantable  treatment 
of  the  goods,  both  during  and  after  the  paifage, 
the  petitioners  have  raifed  an  adion  againd:  the 
faid  B,  owner  of  the  faid  vefTel,  whom  they  con- 
fider  to  be  liable  to  them  for  the  lofs  they  have 
fuftained  ;  iSind  the  faid  fummons,  concluding  for 
the  faid  fum  of  2 17I.,  executed  on  the  4th  day 
of  July  current,  is  herewith  produced. 

As  the  petitioners  are  informed  that  the  proof 

in 
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nt  thh  queftlon  will  be  beft  afcertained  hj  the  ex- 
aoi^inatioii  of  tbe  crew  of  the  veiTel  in  the  faid 
voyage,  particularly  H,  I,  K  and  L,  feamen,  who, 
from  their  profeilion,,  and  the  prefent  urgent  de« 
maxid  for  their  fervices,  are  every  day  liable  to 
be  preffed,  and  fent  on  foreign  fervice,  before  a 
proof  in  this  queftion  can  be  granted,  according 
to  the  ordinary  courfe  of  procedure,  or  who  may 
enter  on  long  voyages,  in  the  merchant  fervice, 
and,  in  either  evevt,  be  fubjefl:  to  the  dangers  of 
the  feas,  and  of  the  enemy,  whereby  the  peti- 
tioners run  the  rilk  of  loflng  the  benefit  of  their 
evidence  altogether,,  at  leaft  of  being  fubjefted  to 
great  delay  in  obtaining  a  decifion.     They  are, 
therefore,  under  the  neceffity  of  appFying  to  your 
Lordfliips,  for  authority  to  take  the  depofitions  of 
the  feid  H,  I,  K,  L,  as  to  the  ftowage  of  tbe 
goods,  and  treatment  of  them  on  the  paifage,  and 
after  their  being  landed,  to  lye  in  retentis^  until 
it  fliall  be  difpofed  of  as  your  Lordfliips  fhall  judge 
proper. 

May  it  therefore  pleafe  your  Lordfliips  to 
grant  commiffion  to  the  Judge-ordinary,  or 
to  any  of  his  Majefty's  Juftices  of  the 
Peace,  for  taking  the  depofitions  of  the 
forefaid  witneflTes  regarding  the  fubjedl: 
matter  of  the  faid  procefs,  upon  intima- 
tion being  made  to  the  defenders,  perfon- 
ally,  or  at  their  dwellingplaces,  at  leafl: 
fix   days  before,  of  the  time  and  place 

wher^ 
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where  the  faid  witnefTes  are  to  be  examine 
ed,  in  order  that  their  depofitions  may  be 
feaUd  up,  and  lye  in  retentiSj  fubje£l  to 
the  future  orders  of  the  Court;  and  to 
;  grant  warrant  for  letters  of  incident  dili- 
geiice,  in  common  form. 

According  to  Justice,  &c. 

Signed  by  Counsel.  ^ 

Intimation  of  the  above  Petition* 

Betwixt  the  hours  of  lo  forenoon  and  12  noon, 
'  I,  E,  clerk  to  D,  agent  for  the  petitioners,  inti- 
mated to  B,  merchant  in  ,  that  copies 
of  the  preceding  petition  were  this  day  boxed,  in 
order  to  be  moved  to  the  Lords  of  Council  and 
Seflion  to-morrow.  This  I  did,  by  delivering  to 
him  perfonally,  at  his  counting  houfe  in  , 
a  printed  copy  of  the  faid  petition,  with  a  note  of 
intimation  to  the  above  effefl:,  before  thefe  wit- 
ncfles,  F  and  G,  both  writers  in  Edinburgh. 
Signed  by  the  person  making  the  intimation.  ' 

The  agent  will  have  a  printed  copy  of  the 
petition  prepared,  figned  by,  Counfel,  and  mark- 
ed by  the  receiver  of  the  clerks'  dues;  and 
.  there  will  be  fubjoined  to  it  a  written  intima- 
tion, figned  by  the  perfon  who  has  made  the 
intimation,  and  by  the  witnefTes^  who  ought 

alfo 
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alio  to  be  prefent  in  Court  when  the  pedtion  is 
moved,  as  their  evidence  may  be  called  for,  in 
fupport  of  the  fa£ts  ftated  in  the  intimation. 

The  Court,  on  advifmg  this  petition,  if  they 
grant  the  prayer  of  it,  will  give  warrant  for  an 
zd:  and  commiflion  and  diligence,  the  depoil* 
tions  to  be  fealed  up,  and  lye  in  retentis. 

On  this  warrant,  the  aft  and  commijQion  and 
diligence  will  be  extraded,  the  witnefTes  cited, 
and  intimadon  made  to  die  other  party  in  com^ 
mon  form.  When  the  witnefles  have  been 
examined  by  the  comnuilioner,  he  feals  up' 
die  report,  and  expre0es  on  the  back  of  the 
packet  what  is  contained  in  it,  in  this  manner : 

{The  Place  and  Date  prefixed.) 

This  contains  the  report,  taken  in  virtue  of  the 
ad:  and  commiffion  of  the  Court  of  Seffion,  of 
date  ,  in  the  a£Uon  A  againit  B,  and 

fealed  up  as  thereby  appointed. 

Signed  by  the  Cormnissumer  and  Clerk. 

The  commiffioner  then  delivers  it  common* 
ly  to  the  perfon  from  whom  he  receives  the 
ad  and  commiflion,  who  reports  it  to.  the  clerk 
£0  the  peddon,  to  be  kept  by  him,  fubjed  to 
the  future  diredtbns  of  the  Court 
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94      PETITION  FOR  PERSONAL  PROTECTION 

• 

«.'  Where  a  Personal  ProtecUonJrcm  Dttigence  h 
necessofj/ Jor  enabling  the  Witness  to  appear 
and  give  his  Evidence. 

The  other  cafe,  where  the  witnefe  is  under 
apprehedfion  from  the  diligence  of  his  credi- 
tors, is  managed  by  an  application  to  the  Court, 
of  which  the  following  gives  an  example : 

Petition  Jor  a  Personal  Protection  to  a  Witness. 

{The  Address  cffke  Petition  is  the  some  as  hefire; 
and^  in  the  beginmng  of  the  Petition^  you  mair* 
rate  the  depending  Action  and  Diligence  'a^ick 
has  been  granted  for  citing  Witnesses.  The 
Petition  &en  goes  on  in  this  style  .*  J 

That  in  virtue  of  thefe  letters  of  incident  dilt-^ 
gence,  the  petitioner  cauled  cite  R,  who,  be  ap* 
prebends,  will  be  a  material  witnefs  in  this  caufe^ 
as  appears  from  the  execution  of  citation,  here* 
with  produced.  That  as  the  fard  R,  being  under 
the  terror  of  diligence  at  the  inftance  of  his  cre- 
ditors, cannpt  appear  to  depone,  without  danger 
of  bdng  aj^efaOTded,  and  incarcerated  at  their 
inftance,  the  prefent  application  becomes  necet 
Hskiyy  that  the  faid  R  may  be  enabled  to  appear 
and  give  his  eyidence,  in  obedience  to  the  citah^ 
tion  above  mentioned. 

May 


TO  A  WITKESS.  $5 

May  it  therefore  pleafe  yotir  Lordfliips,  in 
rcfpe£b  of  what  is  above  dated,  to  grant 
a  perfonal  prbte£l:bn  to  the  faid  R  againft 
all  diligence  for  debt,  until  next, 

or  for  fuch  other  fpace  as  may  be  necef- 
fary  for  enabling  him  to  appear  and  re- 
turn, after  having  given  his  evidence,  in 
obedience  to  the  citation  forefaid ;  and, 
during  fuch  fpace,  to  difcharge  all  meffen- 
gers  at  arms,  or  other  officers  of  the  law, 
from  putting  any  perfonal  diligence  to  exe- 
cution againft  the  faid  R  for  any  civil  debt ; 
and  to.  difpenfe  with  the  minute-book. 

According  to  Justice,  &c. 

Signed  by  Counsel. 

This  petition  muft  be  intimated  to  the  other 
party  in  the  caufe  ;  and  the  petitioner,  or  his 
agent,  muft  make  oath,  that  they  have  reafon 
to  believe  that  the  witnefs  is  able  to  give  ma- 
terial evidence.  The  fdlowing  deliverance 
will  be  given : 

Interlocutor  on  the  Petition. 

The  Lords  having  heard  this  petition,  and  what 
is  above  fet  forth,  they  grant  to  the  faid  R  their 
perfonal  pfote&ion  againft  all  diligence  for  civil 
debt,  till  the  day  of  next  in€lu<> 

five  }  during  which  fpace,  they  difcharge  all  mef« 

I  fenger$^ 
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fengeii  it  arms,-  or  other  officers  of  the  law*  froini 
putting  perfonal  diligence  into  execution  againft 
him  for  any  civil  debt ;  atld  difpenfe  with  the. 
nuDute-book. 

Upqn.  this,  an  a^  of  prote^on  is  extraSed  j 
and  which  proteilioti  bemg  deKvered  to  the 
witads,  he  is  enabled,  \i7ithDUt  danger  firom. 
his  creditors,  to  appear  and  ^ve  his  evidence. 

In  the  fatfie  way,  ah  application  may  be 
made,  where  the  witnefe  iS  in  the  Sanduary  j 
when  the  Court  will  authorife  a  niacer  to  tate 
him  out,  bring  him  for  examination,  ajid  re-* 
conduit  him  to  the  Sanduary. 


Incidental  Occurrences  in  an  ordi-' 
NARY  Action. 

I  ffiall  firft  confider  the  forms  which  may 
become  necefiary^  from  the  death  of  the  Judgey 
pr  of  the  parties. 

1.     The  Death  or  the  Judge. 

In  this  cafe,  an  application  is  made  to  the 
Court,  praying  their  Lordfliips  Jto '  appoint  a 
new  Ordinary^  in  this  form. 

1  FeiiUm 
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Petition Jbr  a  New  Ordinary. 


{The  Date.) 

Petition  A, 

For  a  New  Ordinary, 

In  pJacc  of  Lord 

D,  agent. 
H,  clerk. 


unto  the  right  honourable 

The  Lords  of  Council  and  Session, 

The  petition  of  A  j 

Humbly  Sheweth, 

That  the  petitioner  having  raifed  an  a£^ion  a^ 
gainft  B,  which  came,  in  courfe  of  the  rolls,  be- 
fore the  late  Lord  — — — ,  in  which  feveral  ftepa 
of  procedure  were  taken  ;  and,  lad  of  all,  his 
Lord/hip)  of  this  date,  ^  &c. 

That  the  death  of  the  faid  Lord  -i— —  prevents 
any  further  procedure  from  taking  place  in  this 
caufe,  and  renders  the  prefent  application  iiecef- 
fary. 

May  it  therefore  pleafe  your  Lordfhips 

to  remit  the  forefaid  procefs  to  this  week'^ 

Ordinary  ifa  the  Outer-Houfe,  of  to  any 

voLt  VI.  *        G  othei* 


j<" 


*  The  date  is  put  uppn  the  xnargiri. 
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other  of  your  Lordfhips*  number,  in  place 
of  the  late  Lord  — —  j  with  power  to  his 
Lordfhip  to  proceed  in  the  faid  procefs  ^ 
and  to  do  therein  as  to  his  Lordfiiip  ihall 
fcem  proper. 

Acco-RDiNG  TO  Justice,  &c. 

•    Signed  by  Counsel. 

This  petition  muft  be  intimated  to  the  agent 
for  the  oppofite  party  22  hours  before  the  time^ 
of  moving  the  petition.  This  is  done,  by  de- 
livering to  him,  in  prefence  of  witneffes,  a  co- 
py of  the  petition,  with  a  note,  expreffing  the 
time  when  the  petition  is  to  b^  moved,  and 
figned  by  the  perfon  making  the  .intimation^ 
who,  with  the  witneffes,,  muft  attend  the  ad- 
vifing,,  to  be  ready  to  verify  the  intimation  by 
oath,  if  that  £haQ  be  required.  This  intima- 
tion is  ftated  in  writing,  and  annexed,  both  on 
the  back  of  the  principal  written  petition,  in 
writing,  and  figned  by  the  perfon  making  the 
intimation.  It  is  alfo  printed  on  the  back  of 
the  printed  petitions  in  diis  form : 

Form  qfttie  Intimation. 

Edinburgky  January        ,  1804. 
Betwixt  the  hours  of  10  and  12  forenooq,  I,  M, 
clerk  to  D,  agent  for  the  petitioner,  intimated  t6 


TRANSFEREKTCfi  ON  DEATH  OF  PAHTIES.  :  €^ 

F,  agent  for  B,  That  copies  of  the  foregoing  pe- 
tition were  to  be  put  into  the  Lords*  boxes  this 
day,  in  order  to  their  being  moved  to-morrow. 
This  I  did,  by  delivering  to  the  faid  F  a  copy  of 
the  petition,  with  a  note  of  intimation,  to  the  ef- 
fcft  forefaidj  fubjoined  thereto,  before  N  and  O. 


Signed  M. 


When  this  petition  is  moved  in  Cburt,  it  is, 
6f  courfe,  remitted  to  the  Lord  Ordinary  for 
the  weeki  or  (if  mov^ed  on  a  Saturday)  to  th^ 
Lord  Ordinary  for  the  erifuing  week. 

2.     The  DeatS  of  the  Pursuer; 

Formerly,  a  transfei^nce  Was  neceflary,  at 
the  inftance  of  the  piirfuer,  ais  well  as  againft 
the  defender.  But,  by  the  a£t  1B93,  c  15, 
whenever  the  heir  of  the  purfuer  has  complef- 
ed  a  title  to  the  fubjeit  in  difpute  by  a  fervice, 
-or  by  a  confirmation,  or  where  he  has  right  by 
a  conveyance,  and  produces  his  title  in  procels, 
he  is  at  liberty  to  enrol  the  caufe,  and  infill  in 
the  adtion; 

3;    The  Death  ot  the  Defender. 

Where  the  defender  dies,  it  is  by  a  new  ac- 
tion  (termed  a  transference)  that  he  can  hk 

G  2  called 
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called  into  Court  j  and  it  is  only  after  the  ex-^ 
piry  of  the  annus  deliberandi^  or  after  the  heir 
has  loft  this  privilege,  by  intromiffion,  that  the 
purfuer  can  infift  in  the  adion ;  the  form,  of 
which  folio W5*^ 


A 


Summons  of  Transference^ 

George,  &c.  Whereas  it  is  humbly  jjieanfy 
ice.  Our  lovite  A,  That  he  rjifed  an  a£lion,  at 
his  inftanee,  before  our  Lords  of  Council  and  SeP 
lion,  againft  B,  concluding — ^here  take  in  the 
conclusions)  —  Which  procefs   having   come,  ia 

courfe,  before  Lord ,  as  Ordinary,  fundry 

fteps  of  procedure  were  had  therein  j  and  his 
Xordfhip,  on  the  day  of  ,  pro- 

nounced the  following  interlocutor— (A^e  insert 
the  last  interlocutor)'^{incc  which  time  the  faid  B 
has  died.  Therefore,  neceflary  it  is  for  the  pur- 
fuer to  have  the  faid  procefs  transferred,  at  his  in- 
ftance,  againft  B,  only  fon  of  the  faid  B,  as  hav- 
ing intromitred  with  the  eftate  and  efFefts  of  his 
faid  father,  or  as  reprefenting  him  on  one  or  other 
of  the  paffive  titles  known  in  law,  to  the  effefl: 
the  purfuer  may  have  fuch  aftion  and  execu- 
tion againft  the  faid  B  as .  he  would  have  had 
againft  his  faid  deceafed  father  during  his  lifetime^ 
or  as  he  might  have  againft  him,  were  he  ftill  ia 
]ife. 
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Our  will  is  herefore',  that  ye,  in  our  name 
and  authority,  lawMly  summon,  warn,  and 
CHARGE  the  faid  B,  perfonally,  or  at  his  dwel- 
lingplace,  upon  fix  days^  warning,  to  compear 
before  our  Lords  of  Council  and  Seifion,  at  Edin- 
burgh, or  where  they  may  happen  to  'be  for  the 
time,  the  day  of  ,  in  the  hour 

of  caufe,  wit)i  continuation  of  dsrys^  to  answer 
at  the  inflance  of  the  purfuer  in  the  matter  libel- 
Jed :  That  is  to  say,  to  hear  and  fee  the  faid 
procds  transferred,  at  the  purfuer^s  inftance,  a-* 
gainft  the  faid  B,  as  reprefenting  his  faid  father, 
in  maimer  forefaid,  to  the  effect  above  fpecified  : 
Or  £i>s£  to  allege  a  reafonable  canfe,  .&c.  ,(Jn 
<xnnntonJbmi.) 

This  transference  proceeds  on  the  ftippoii- 
lion,  that  the  defender,  by  hid  4ntromiffion6 
with  the  eftate  of  the  deceafed,  has  k>ft  the 
privil^e  of  the  annus  deliberam^.  The  pur- 
fuer muft,  therefore,  be  able  to  prove  intro- 
miffion,  or  the  acceptance  of  a  conveyance, 
Zee.  i  for  unlefs  he  caiji  eftablifh  a  paffive  title, 
the  transference  cannot  be  broi^ght  within  the 
year  j  and^  even  then^  it  muft  be  preceded  by 
a  general  charge  to  enter  heir,  in  the  mannc^r 
following : 


102  GENERAL  CHAROK 


General  Charge  to  enter  Heir. 

'  '  ■  • 

GEORGE,  by  the  Grace  of  God>  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  De- 
fender of  the  Faith;  To 

meffengers  at  armSf 
our  Sheriffs  in  that  part,  jointly  and  feverally, 
fpecially  conftituted,  greeting.  Whereas,  it  is 
humbly  meant  and  ihovm  to  us,  by  our  lovit? 
A,  That  he  has  fundry  aSions  and  caufes  to  in- 
tent and  profecute  at  his  inftance  againft  B,  only 
fon  and  apparent  heir,  of  the  deceafed^,  for  pay- 
ment and  fatisfadion  to  the  complainer,  of  fundry 
debts  and  fums  of  money,  refting  owing  /to  him, 
by  the  faid  deceafed  B,  and  for  implementing  and 
fulfilling  to  the  complainer  certain  bonds,  con- 
tra^s,  difpofidons,  obligations,  and  other  writf 
granted  by  the  jfaid  deceafed  Q  to  him  ;  and  al- 
though the  complainer  has  frequently  defired  and 
required  the  faid  B  to  make  payment  to  him  of 
the  faid  fums  of  money,  and  to  fulfil  the  faid  writs, 
yet  he  not  only  refufes  fo  to  do,  but  alfo,  in  ma- 
nifeft  defraud^  Kurt,  arid  prejudice  of  the  com- 
plainer, wilfully  lyes  furth,  and  will  not  enter 
himfelf  heir  to  his  faid  deceafed  father,  nor  make 
up  any  titles  to  him,  to  the  ^ffeft  the  complainer 
may  intent,  follow  furth,  and  purfue  the  forefaid 
aftiohs  and  caufes  againfl  him,  and  fuch  other 
a£^ions  and  caufes  as  the  complainer  has  to  lay  fo 

his 
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hh  charge,  or  might  lay  to  the  charge  of  i!kt  faid 
B  his  father,  were  he  yet  living,  for  payment  of* 
the  faid  fums,  and  performance  of  the  4akl  nmts 
and  obligations.  Whereforoe,  neceflary  it  is, 
that  the  complainer  (hould  have  thefe  our  letters, 
dire£ted  at  his  inftance  againft  the  faid  B,  in  man- 
ner, and  to  the  effect  underwritten.  Our  wii^x 
rs  HEREFORIE,  and  we  cTiarge  you,  that,  on  fight 
hereof,  ye  pafs,  and,  in  our  name  and  authority, 
lawfully  command  and  charge  the  faid  B,  perfon- 
diy,  or  at  hk  dwellingplace,  to  enter  himfelf  heir 
to  the  faid  deceafed  B  his  father,  within  forty 
DAYS  next  after  he  is  charged  by  you  thereto,  con- 
form  to  ad  of  Parliament.;  with  certification 
to  him,  if  hefail,  the  complainer  (hall  have  fuch  ac- 
tion, prqcefs,and  execution  againft  him,  as  he  might 
have,  were  he  entered  heir  to  his  faid  father,  notwith- 
ilanding  he  wilfully  lyes  furth,  and  will  not  enter 
heir  to  him ;  or  as  the  complainer  might  have  a- 
gainft  the  faid  deceafed  B,  if  he  were  yet  living, 
for  payment  and  fatisfadion  to  the  complainer  of 
the  faid  fums,  and  implementing  and  fulfilling  the 
faid  bonds,  contrads,  and  other  obligements. 
AccoRBiNG  TO  JUSTICE,  confofm  to  aft  of  Par- 
liament, as  ye  will  anfwer  to  us  thereupon. 
Which  to  do,  we  commit  to  you,  and  each  of 
you,  full  power  by  thefe  our  letters,  delivering 
them  by  you,  duly  executed  and  indorfed,  again 
to  the  bearer.    Given  under  our  fignet,  at  £« 

O   4  DIKBUROff, 
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dinbcrgh,  the  day  of  j  in  the 

fifty-firft  year  of  our  reign,  1811. 

£x  D£LIfiERATION£  DoMINORUM  CoNClLIT. 

Signed  by  a  Writer  to  Ute  Signet. 

This  charge  proceeds  on  a  bill,  which,  with 
the  form  of  the  execution,  will  be  found  un- 
der the  head  of  Diligence  againfl  tlie  Heirs  of 
Debtors. 

Where  the  year  muft  elapfe  before  proce- 
dure can  take  place,  the  original  a<fHon  muft 
of  courfe  be  afleep ;  that  is,  muft  have  Imd  o- 
ver  the  fpace  of  a  year  without  any  ftep  hav- 
ing been  taken  ;  and  there  muft,  of  courfe,  be 
a  wakening  joined  with  the  transference. 


Summons  of  Wakening  and  Transfh-ence, 

George,  &c.  Whereas  it  is  humbly  meant, 
&c.  OUR  LoviTE  A,  that  he  raifcd  a  procefs,  at  his 
inflance,  before  our  Lords  of  Council  and  Seilion, 
againftB,  concluding — {here  lake  in  the  conclusions 
<^the  original  actimi} — Which  procefs  having  come, 
in  courfe,  before  Lord  '  ,  as  Ordinary,  fundry 
fteps  of  procedure  took  place  j  and  his  Lordihip, 
on  the  day  of  ,  pronounced  the 

following  interlocutor — (here  insert  ilte  last  inter- 
toculor.^ — Since  which  time,  the  faid  procefs  has 

lain 
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lain  over  for  the  ipace  of  a  year  and  day,  without 
any  flep  being  taken  in  it,  whereby  it  has  fallen 
aiieep ;  and  likewife  the  faid  B,  defender,  is  now 
dead :  Therefore,  neccffary  it  is  for  the  purfuer, 
NOT  ONLY  to  have  the  faid  procefs  wakened,  and, 
iafifted  in,  where  it  was  left  off,  and  juftice  ad- 
ininiflered  therein,  until  the  end  and  concIuiioQ 
thereof;  but  also  to  have  the  fame  transfer- 
red, at  his  inftance,  againft  B,  only  fon  of  the 
faid  deceafed  B,  as  heir  ferved  and  retoured,  and 
executor  decerned  and  confirmed  to  his  faid  fa-' 
ther ;  at  Icaft  as  lawfully  charged  to  enter  heir  to 
faim,  within  forty  days,  conform  to  a£b  of  parlia* 
ment,  or  as  otherways  reprefcntiqg  him  upon  one 
or  other  of  the  paffive  titles  jknown  in  law ;  to  the 
efied  the  purfuer  may  have  fuch  adion  and  exe- 
cution againfl  the  faid  B  as  he  would  have  had 
againft  his  faid  deceafed  father  in  his  Ufetime,  or 
as  he  might  have  had  againft  him,  were  he  yet  in 
life. 

Our  will  is  hereforb!— (ay  fw  the  tramfer* 
ence,  *untilyou  come  to  these  w>rds,  that  is  to  fay, 
then  proceed  tiius) — ^That  is  to  say,  to  hear 
and  fee  the  forefaid  procefs  wakened  and  infifted 
in,  and  transferred,  at  the  purfuer's  inftance,  a«. 
gainft  the  faid  B,  as  reprefenting  his  faid  father, 
in  manner,  and  to  the  effeft  above  fpecifiedj  or 
3L5E  to  allege,  &c.  (m  cGnimmi  form.) 


Form 
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Form  of  bringing  the  Action  into  Court. 

This  fummons  muft  be  called  in  the  fame 
manner  with  the  otiginal  action ;  and  it  will 
ccme  into  the  Outer-houfe  rolls  in  the  common 
way;  when  the  Lord  Ordinaty  will  remit  to 
the  Judge  before  whom  the  original  action  de- 
pended. 

This  action  is  called,  given  out,  and  return- 
ed, in  common  form,  and  goes  to  the  ordinary- 
action,  pr  regulation  roll,  accordingly  as  ap- 
pearance has'  been  marked  or  not.  A  decree  of 
transference  is .  pronounced  by  the  Lord  Ordi- 
nary  for  the  week ;  and  it  is  remitted  to  the 
Lord  Ordinary  before  whom  the  action  origi- 
nally depended,  to  be  infifted  in  before  his 
Lordfhip. 

OTHER  INCIDENTS. 

Summons  of  Wakening. 

George,  &c.  Whereas,  &c.  our  lovite  A, 
that  he  raifed  and  ititented  process  and  adion,  at 
his  inftance,  before  our  Lords  of  Council  and  Sef- 
fion,  againftB,  concluding — (here  take  in  the  con^ 
elusions  of  the  original  summons)^^WhiQh  procefs 
having  come  in  courfe  before  Lord  ,  as  Ordi- 

nary, fundry  fteps  of  procedure  were  had  therein ; 

and 
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and  his  Lordfliipy  on  the  day  of  , 

pronounced  the  following  interlocutor — (here  put 
dmm  the  last  interJocuior) — Since  which  time  the 
Ikid  process  has  lain  over  for  the  fpace  of  year 
and  day,  without  any  flep  being  taken  in  it,  and 
has  thereby  fallen  afleep.  Therefore,  neceffary 
it  h  for  the  purfuer  to  have  the  fame  wakened, 
and  infifted  in,  where  it  lafl  left  off,  and  juftice 
adminiftered  therein,  until  the  end  and  conclufion 
thereof,  * 

Our'will  is  h^refore,  That  yc,  in  our  name 
and  authority,  lawfully  summon,  warn  and 
charge  the  faid  B,  perfonally,  or  at  his  dwell- 
ing place,  upon  fix  days*  warning,  to .  compear 
before  our  Lords  of  Council  and  Seffion,  at  £- 
dinburgh,  or  where  they  may  happen  to  be  for 
the  time,  the  day  of  ,  in  the  hour 

of  caufe,  with  continuation  of  days,  to  anfwer  at 
the  inftance  of  the  purfuer  in  the  matter  libelled  : 
That  is  to  say,  the  faid  defender  to  hear  and 
fee  the  faid  procefs  wakened  and  infifted  in,  in 
Qianner  above  written,  or  elfe  to  allege  a  reafon- 
able  caufe  in  the  contrary ;  with  certification,  as 
effeirs.  According  to  justice,  &c.  (in  com-- 
mon  form.) 

Procedure  in  ffie  Wakening. 

When  the  days  of  citation  are  expired,  the 
ijimmons  is  called  in  comnjon  form;  and  when 

appearance 
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s^pearance  is  marked,  it  is  given  but,  ^n,  and 
returned.  After  this,  without  going  to  the 
ordinary  action-roll,  it  is  enrolled  in  the  Lord 
Ordinary's  hand-roil,  before  whom  the  caufe 
originally  depended,  by  whom  it  is  wakened ; 
and  the  procedure  goes  on,  as  if  the  caufe  had 
never  flept. 

Wakening  of  Consent 

If  the  parties  agree,  in  place  of  this  form, 
the  caufe  may  be  enrolled  before  the  Lord  Or- 
dinary ;  and,  upon  a  minute  of  confent  by  the 
parties,  the  Lord  Ordinary,  without  the  necef- 
(ity  of  a  new  fummons,  will  waken  the  pro 
cefs,  and  proceed  to  decide  in  it. 

I .  Amendment  of  the  Libd.  * 

This  is  allowed  to  fupply  the  place  of  a  new 
action.  Where  it  is  found  to  be  neceflary,  the 
amendment  is  prepared,  and  the  caufe  called, 
when  the  Lord  Ordinary  will  allow  the  de- 
fender to  fee  the  propofed  amendment  till  next 
calling.  At  that  calling,  the  propriety  or  im- 
propriety of  the  propofed  amendment  is  de- 
bated, 

*  It  does  not  appear  that  an  amendment  is  regular  after 
an  act  of  litiscontestation. 
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bated,  and  the  Judge  admits  or  refufes  to  re- 
ceive it  And  that  decifion  may  be  brought 
under  review,  like  any  other  decifion* 

The  form  of  the  amendment  of  the  libel  is 
this. 

Amendment  of  a  LibeL 

Amendment  of  the  Libel  of  the  Summons  at  the 

inftance  of  A  againfl  B. 

• 
At  the  +  on  third  line  from  the  top  of  the 

original  fummons,  after  the  words,  **  not  pay- 
ment,"  SAY — (here  you  insert  the  addition^  or 
amendment  of  the  UbeL) — ^This  is  not  figned,  but 
IS  given  into  procefs ;  the  other  party  is  allowed 
to  fee  and  objed  to  the  amendment;  and  the  Lord 
Ordinary,  on  hearing  parties,  admits  of  the  a^ 
mendment,  in  fo  far  as  it  is  proper. 

The  amendment  can  only  be  propofed  where 
the  defender  has  made  appearance :  For  where 
he  allows  the  action  to  proceed  in  abfence,  it 
is  by  a  fupplementary  action  that  any  defect 
in  the  conclufions  of  the  original  action  can  be 
fupplied 

2.  Amend* 


^IIO  mTERLOCUTORS. 

2,  Amendment  of  Interlocutors. 

Where  any  miftake  in  an  interlocutor  is  did 
covered,  before  it  be  figned  by  the  Judge,  ei- 
ther in  the  jOuter  or  Inner-houfe,  it  will  be 
rectified  on  a  motion  by  counfel  from  the  .bar. 
If  the  judgment  has  been  figned,  ftill  it  may 
be  rectified,  by  the  confent  of  both  parties : 
But  without  this,  it  can  be  rectified  only  on  a 
reprefentation  in  the  Outer-houfe,  or  on  a  pt^- 
tition  in  the  lnn6r-houfe. 


• 


3.    The  appointment  of  a  Curator  ad  litem. 

This  may  be  neceflary  in  the  cafe  of  a  mi- 
nor, or  of  a  married  woman  whofe  hufband 
does  not  concur  in  the  action ;  and  the  ap- 
pointment of  a  ciurator  ad  litem  may  be  obtain^ 
ed,  either  by  an  application  firom  any  one  of 
the  parties  at  a  calling,  or  by  the  fuggeftion  of 
the  Judge.     The  perfon  appointed^  appes^s  at 
the  bar,  takes  the  oath  dejideli  administratione  ; 
and  a  minute  of  the  nomination  is  made  up  by 
the  clerk,  on  fome  of  the  fteps  in  the  procefe, 
which  forms  the  warrant  of  the  curator  ad 
litem. 

Caption 
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4.  Caption  for  recovering  Papers. 

The  procefs,  which  is  put  into  the  hands 
of  the  clerk's  affiftant,  is  occafionally  borrowed 
up  by  the  agent ;  *  and  when  it  is  kept  be- 
yond the  time  that  the  other  party  has  occa- 
fion  for  it,  or  beyond  the  times  within  which 
the  forms  of  Court  require  it  to  be  in  the  hands 
of  the  clerk,  a  caption  will  be  inftantly  iiTued 
by  the  Lord  Ordinary ;  on  which  a  macer,  or 
mefienger  at  arms,  may  incarcerate  the  agent, 
unleis  the  papers  be  returned.  The  caption  is 
in  this  form. 

Process  Caption. 

Complains  G,  depute-clerk  of  Seilion,  upon  D^ 
vn:iter  in  Edinburgh,  and  M,  his  clerk,  for  not 
returning  the  procefs,  A  agahift  B,  for  which 
the  faid  M's  receipt  (lands. 

Signed  by  the  Clerk^s  Assistant, 

Edinburgh, 


*  This  practice  has  been  complained  of  by  men  in  the 
lughest  line  of  their  profession,  as  occasioning  often  the  .ut> 
most  confusion^  and  leading  to  situations  exceedingly  dan- 
gerous to  the  client.  It  has  been  thought  that  all  principal 
papers  should  remain  in  the  hands  of  the  clerk  to  the  pro- 
cess, open  to  the  inspec^on  of  the  agent ;  but,  on  no  occa- 
sioii^  to  be  allowed  to  go  out  of  his  custody. 
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Edinburgh,    1 8th  of  May    1804. 

Lord Ordinary  on  the  Bills, 

,  Grants  warrant  to  macers,  or  meffengers,  to 
apprehend  and  incarcerate  the  perfons  of  the  faid 
D  and  M,  ay  and  until  they  return  the  faid  pro- 
cefs,  and  pay  the  fees. 

Signed  by  the  Lord  Ordinary. 

5.  Letters  of  Homing  for  Forcing  the  Appearance 

of  a  Tarty  in  a  Cause. 

Where  a  party  refufes  to  appear  in  a  caufe, 
it  is  in  the  power  of  the  Court  to  force  his 
perfonal  appearance;  and,  accordingly,  they 
give  a  warrant  for  apprehending  him;  or, 
fhould  he  be  in  hiding,  they  will  declare  him 
a  rebel.  The  following  is  the  form  of  the  let- 
ters of  horning,  proceeding  on  the  extracted 
act  and  warrant. 

Letters  of  Homing  j  citing  a  Party  under  Pain  of 

Rebellion. 

George,  &c.  Whereas  it  is  humbly  meant  and 
fliown  to  us  by  our  lovite  A,  That  in  the  pro- 
cefs  depending,  at  his  inftance,  before  the  Lords 
of  Council  and  Seflion,  againfl:  B,  our  faid  Lordsy 
by  their  aft  and  warrant,  of  the  date  of  thefe  pre- 

1  fents^ 
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UntSf  found  that  the,  &ld  B  was  a  fraudulent 
bankrupt ;  and  becaufe  the  warrant  formerly  i£. 
jfued  by  the  laid  lords  for  apprehending  the  per- 
son of .  the  iaid  fi,  and  bringing  him  befote  tlieir 
Lordihips,  had  not  been  executed^  in  refped;  he 
had  absconded,  and  could  not  be  found,  they 
therefore  granted  warrant  for  letters  of  homingy 
directed  to  meflengers  at  arms,  to  command  and 
CHARGE  i)ie  faid  B,  perfonally,  of  at  his  dwelling 
place,  if  within  Scotland  for  the  time,  ahd  if  forth 
thereof,  at  the  market  crofs  of  Edinburgh,  pier 
and  ihore  of  Leith,  to  coihbear  befoi'e  the  faid 
Lords,  the  third  fe^eninf  day  of  June  nekt,  in  the 
hour  of  caiife,  with  cohtinuatioAi  of  days^  to  fho^ 
caufe  why  judgment  fhould  not  be  giveii  againft 
him,  as  a  fraudulent  bankrupt,  vindet  the  pain  bf 
rebellion,  and  putting  of  him  to  the  hontj  where^ 
in,  if  he  failed,  the  faid  days  being  bygone,  that 
the  faid  meflenger,   6i  iheflenge^s,   ftould  de« 
nbunce  him  our  rebel,  and  put  him  to  the  horn, 
iind  efcheat  aiid  mbring  all  his  moveable  goods 
iiiid  gear  foi  our  ufe,  for  his  contempt  and  difobe- 
dience  i  and  6rdained  the  faid  wj^tran\  to  be  ii^f(^^t- 
fed  in  their  bck>kd  of  fedentQtj  ad  thej&id  aft  and 
warrant  in  itfelf  more  fully  bears.     Ouk,  Will  is 
HEsi£Foit£,and  wt  charge  fo\ij  that,  on  fight  here- 
of, ye  pafs,  and  in  otir  rfaiAe  iixkd  atitboricy,  c  om- 
Makd  sihd  CHARGife  the  faid  B,'  p^rfonally,  qi^  at 
his  dwelling-place;  if  within  Scotland  for  the  tinie; 
and  if  forth  thereof,  by  open  proclaittation:  ^t 
voL  vi;  *  H  the 


1 14      LEfYERS  or  HO&KiKG  FOR  ^OftCIKG 

the  market  crofs  of  Edinburgh,  pier  and  (how 
of  Leith,  to  compear  before  our  faid  Lords  of 
Council  and  Sef&on,  at  Edinburgh,  or  where  the^ 
fliall  happen  to  be  for  the  time,  the  third  fede- 
runt  day  of  June  next,  in  the  hour  of  caufe,  with 
continuation  of  days,  to  ihow  caufe  why  judge« 
ment  ihould  not  be  given  againft  him  as  a  frau- 
dulent bankrupt,  under  the  pain  of  rebellion  and 
putting  of  him  to  the  horn;  wherein,  if  be  fail,  thie 
*  faid  day  being  bygone,  that  immediately  there- 
after 'ye  denounce  him  our  rebel,  and  put  him  to 
the  horn,  and  efcheat  and  inbring  all  his  move- 
able goods  and  gear  for  our  ufe,  for  his  contempt 
.  and  difobedience,  after  the  £:>rm  and  tenor  of  the 
faid  a£t  and  warrant,  in  all  points.     According 
TO  JUSTICE,  as  ye  will  anfwer  to  us  thereupon. 
Which  to  do,  we  commit  to  you,  jointly  and  fe- 
venJly,  our  full  power,  by  thefe  our  letters,  deli- 
livering  them  by  you,  duly  executed  and  indorfed, 
again  to  the  bearer.    Given  under  our  fignet,  ^t 
Edinburgh,  the         day  of  ,  in  the  44th 

year  of  our  reign,  1804. 

Per  decretum  dominorum  concijl.ii> 


We  learn  from  the  Juridical  Styles,  (VoL 
III.  p.  546.),  that  this  homing  being  executed 
againft  the  bankrupt,  at  the  market  crofs  o£ 
Edinburgh,  pier  and  fhore  of  Leith,  and  re- 
ported 
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|)orted  to  the  Court,  their  Lordfhips  pronounced 
ttie  following  interlocutor. 

**  The  Lords  having  this  day  taken  into  confi- 
deration  the  caufe,  at  the  inflance  of  A  againfl 
By  and  their  order,  of  date  ,  ordain- 

ing letters  of  horniitg  to  be  expede,  charging  him 
to  have  compeared  before  them  this  day;  and 
the  homing  afid  execution  being  reported  in 
Court ; .  and  the  faid  B  being  then  called  by  a 
macer  in  the  Outer-houfe,    and  as  often  at  the 

a 

great  door  of  the  Parliament-Houfe,  and  not  com- 
pearing, they  ordain  him  to  be  denounced  rebel, 
and  put  to  the  horn,  and  all  his  moveable  goods 
and  gear  to  be  efcheat  and  inbrought  to  his  Ma« 
jetty's  ufe,  for  his  contempt  and  difobedience  j 
and  thereafter  ordain  the  homing  and  execution 
thereof  to  be  regiftered.  '* 

This  inclndes  the  moft  common  Qccurrencei 
in  the  courfe  of  a  caufe. 


APPEAL. 

Having  followed  the  forms  of  proceeding  in 
the  adion,  through  the  Cou^t  of  Seffion,  I 
Ihall  now  explain  in  what  mannet  the  decifion 
of  that  Court  is  brought  under  review  of  the 

H2  Houfe 
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Houfe  of  Peers;    There  is  firft  a  Petidon  of 
Appeal  prefented,  of  the  following  form. 

PetiUon  qf  AppeaL 

To  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal,  in  Parliament  afiembled. 

The  Humble  PETITIOl^  and  APPEAL  of  A, 

Sheweth, 

i^2i^narrate  Ae  grounds  of  aeUm^  putSng 
ffie  dates  on  the  margm.) 

Your  petitioner  having  brought  his  action  before 
die  Court  of  Seflion,  in  Scotland,  for  payment  of 
the  fums  of  money  due  to  him,  by  the  grounds  of 
debt  above  (lated  ;  The  caufe  came  in  courfe  be* 
fore  Lord  -—  Ordinary,  upon  the 
day  of  ;  when  parties  were  heard  by 

their  counfel  i  and  his  Lordlhip^  by  interlocutor 
of  this  date,  found,  &c. 

Your  petitioner  preferred  a  reprefentation,  pray* 
ing  his  Lordfhip  to  review  this  interlocutor,  and 
to  find,  &c.  (^the  prayer  of  the  representation). 

To  which  reprefentation  the  faid  B  put  in  his 
anfwers  ;  on  confideration  whereof,  his  LordOiip, 
of  this  date,  adhered  to  his  former  interlocutor. 

A  petition  was  thereupon  preferred  to  the  whole 
Lords,  on  behalf  of  your  petitioner,  complaim^ngr 
of  the  £ud  two  interlocutors  of  the  Lord  Ordiiuu 
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ty,  and  praying  a  review  thereof;  and  that  thei^ 
Lordfliips  might  find,  &c. 

To  which  petition,  anfwers  being  put  in  by  B, 
their  Lordfhips,  on  eonfideration  thereof,  of  this 
date,  adhered  to  the  Lord  Ordinary's  interlocutor^ 
and  refufed  th{;  defireof  the  peri:ion» 

That  your  petitioner  is  advifed,  and  humbly 
conceives,  that  the  forefaid  interlocutors  of  the 
LorJ  Ordinary,  and  the  forefaid  interlocutor  of 
the  whole  Lords,  adhering  to  thefe  interlocutors 
of  the  Lord  Ordinary,  are  erroneous,  and  contra- 
r)'  to  law  and  equity  ;  and  your  petitioner  being 
thereby  aggrieved,  humbly  appeals  fi-gm  the  fam^ 
0  your  Lordfliips^ 

Theeefdue,  humbly  praying  that  your 
Lordihips  wilt  be  pleafed  to  reyerfe, 
vary,  or  a)ter,  the  faid  interlocutors 
complained  of;  and  that  you  will 
grant  warrant  for  the  ufual  lummons 
upon  the  faid  B,  to  anfwer  to  the 
premifes ;  and  thgit  fervice  of  your 
Lordihips'  order,  upon  him,  or  upon 
any  one  of  his  procurators,  or  agents, 
in  the  Court  of  Seilion,  in  Scotland, 
may  be  deemed  good  fervice.  Or, 
otherways,  that  your  Lordfliips  will 
fiv$  your  petitioner  fuch  relief  in  the 
H  3  premifes, 


'\ 
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premifes,  as  to  your  Lordftips,  -m 
your  great  wifdom,  ihall  feem  m^et* 

And  your  petitioner  shall  ever  praIt, 

Signed  by  Two  Counsel^ 

This  petition  is  fent  up  to  your  folicitor  in 
London,  by  whom  it  is  prefented  to  the  Houfe 
of  Lords;  and  being  read  in  the  Houfe,  an 
order  for  ferving  it  is  granted  of  courfe*  This 
order  is  fent  down ;  and  it  is  ferved  on  the 
agent  or  counfel  of  thq  other  party,  by  exhi- 
biting to  him  the  principal  order,  and  deliver- 
ing, air  the  fame  time,  a  copy  of  the  order. 
This  intimation  is  attefted  hj  an  affidavit  on 
the  back  of  the  principal  order,  in  this  form : 

Affidavit  on  the  Service  of  the  Appeal. 

At  Edinburgh,  the  day  of 

years.  In  presence  of  ,  one  of  the 

Magiftrates  of  Edinburgh,  and  one  of  his  Majef- 
ty's  Juftlces  of  the  Peace  within  the  faid  city,  aPt 
PEARED  M,  and  made  oath.  That  upon  the  firft 
day  of  this  prefent  month  of  March,  betwixt  the 
hours  of  eleven  and  twelve  of  the  clock  in  the 
forenoon,  he  did  duly  ferye  the  foregoing  order 
upon  J,  the  known  agent  in  the  Court  of  Seffion, 
in  Scotland,  for  the  refpondent,  named  in  the 

foregoing 
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jkregoing  order,  and  that  by  putting  the  faid  order 
into  his  bands,  that  he  might  read  the  fame  ;  and 
alfo  by  delivering  to  him  a  juft  and  true  copy 
thereof,  before,  and  in  prefence  of  O  and  P,  both 
clerks  to  £,  agent  of  the  faid  A. 

Signed^  M. 

J.  P. 

The  order  of  the  Houfe  of  Peers,  in  regard 
to  the  prefenting  of  Petitions  of  Appeal,  is  in 
thefe  terms :  "  Nor  fhall  any  petition  of  appeal, 
from  any  decree  or  fentence  of  the  faid  Courts, 
to  be  hereafter  figned  and  enrolled,  or  extra<9:- 
ed,  be  received  by  this  Houfe,  after  five  years 
from  the  figning,  or  enrolling,  or.  extradiing 
of  fuch  decree  or  fentence,  at  the  end  of  four- 
teen days,  to  be  accounted  from  and  after  the 
firft  day  of  the  feflion  or  meeting  of  Parliament 
next  enfuing  the  faid  five  years,  "  There  is 
another  order  that  declares,  **  That  an  appeal 
againft  any  decifion  in  the  courts  in  Scotland, 
pronounced  during  the  fitting  of  Parliament, 
ftiall  be  prefented  within  twenty  days  after  its 
date,  otherways  it  cannot  be  received  that  fef- 
fion  ;  "  the  effedt  of  which  is  to  delay  the  ap- 
plication, where  tHe  twenty  days  have  been  al- 
lowed to  elapfe  without  petition,  to  the  next 
feflion  of  Parliament.  '        * 

H4  Within 
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Within  eight  days  after  the  appeal  is  prefentt 
ed*  the  9ppeUant,  or  fome  refponfible  perfoh 
for  him,  muft  enter  into  a  recognizanpe  to  th^ 
extent  of  200L,  to  anfwer  t|ie  expenfe  whicl| 
may  be  awarded  to  the  refpondent ;  und  with- 
out this  recognizance  the  appeal  ^s. 

When  the  caufe  has  been  decided  by  th^ 
Houf&  of  Peers,  if  any  thing  remains  to  be  de^ 
termined,  it  is  brought  back  to  the  Court,  by; 
prefeaUng  a  petition  in  this  form : 

May  17,  1804. 
Petition  A.- 

Apply  a  Judgment  of  the 

Houfe  of  Peers. 

C  agent. 

H.  clerk. 

UNTO  THE  RIGHT  HONOURABLE 
THE  LORDS  OF  COUNCIL  AND  SESSION, 

ThePETinONof  A, 

Humbly  Sheweth, 

That — (Acre  &e  nature  qfOte process  is  explmne^ 
in  a  general  tvay,  and  the  Judgment  given  Inf  Sie, 
Court,  which  -was  the  subject  qf^appeal^  recUed,  and 
aiso  the  judgment  q/  the  House  q/' Peers). 

The  prelent  application  is  therefore  made»  that 


^KS  JUDGMXNT, 
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^our  Lordfliips  may  apply  the  judgment  of  the 
^pufe  of  Lords* 

May  it  therefore  pleafe  your  Lordfliips  to 
confider  the  premifes ;  to  apply  the 
judgment  of  the  Houf;  of  Lords; 
and  to  give  fuch  other  diredions  ii| 
the  matter  as  you  may  th^nk  juft. 

ACCORDING  TO  JUSTICE,  &C 

Signed  by  Counsel. 


I  have  thus  hid  before  the  reader  the  genei- 
jral  form  of  the  a£tion  before  the  Court  of  Sefc 
fion^  and  of  the  proceedings  in  that  adion.  I 
have  fhown  the  form  of  the  decree  pronounced 
by  the  Court,  with  the  manner  of  bringing  it 
under  review  in  the  Houfe  of  Peers  :  and,  tak- 
ing  thefe  as  fundamental  forms,  I  proceed  to  the 
varieties  in  the  fonns  of  adtions  and  of  pro- 
ceedings. In  addition  to  this  head  of  the  fub* 
jed,  the  reader  will  find  the  A6t  of  Parliament, 
and  A€t  of  Sederunt  in  relation  to  it,  abridged, 
]xi  the  Aj^endix  to  the  prefent  volume. 
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OF  THE  VARIETIES 


»  TUS  VOSM 


OF  ACTIONS  AND  PROCEDURE- 


XT  aving,  in  the  preceding  part  of  this  vo- 
lume, given  a  general  view  of  the  form  of 
the  fummons,  and  of  the  nature  of  the  prp<«i 
ceedings  in  the  Court  of  Seffion,  I  am  now  enr^ 
abled  to  enter  more  minutely  into  the  varieties 
in  the  form  oE  the  fummons ;  and  I  shall,  at 
the  fame  time,  mark  thofe  peculiarities  in  the 
proceedings,  which  the  nature  of  the  a£kion 
may  occaiion. 

The  arrangement  of  adions  is,  perhaps,  not 
very  important  in  the  prefent  view,  yet  it  has 
its  ufe ;  and  I  ihall  follow  that  of  Lord  Stair, 
who  divides  a&ions  into  thofe  of  the  Fi  RST  and 
SECOND  INSTANCE;  that  is,  into  adions 
which  come  before  the  Court  originally,  and 
*£tipns  which  come  by  review.     He  alfo  terms 

a<Stiona 


FLAN  OF  TRBATINO  ORDINARY  ACTIONS.    X2J 

aftions  of  the  firfl  inftance,  ordinary  adions ; 
and  thofe  of  the  fecond,  extraordinary.  Or*^ 
dingry  actions,  again^  or  thpfe  of  the  firft  ii>, 
ftance,  which  come  originally  before  the  Court 
of  Seflion,  he  divides  into  Solemn  and  Sun^- 
mary  adiions ;  the  former  including  thofe  which 
proceed  on  a  fummons  and  execution  ;  the  lat* 
ter  including  thofe  that  are  brought  before  the 
Court  by  Petidon  and  Complaint, 

CHAP.   I. 


Actions  of  the  First  Instance,  or  Ofc 

BINARY  Actions. 

The  ordinary  action,  under  the  arrange* 
ment  already  explained,  divides  into  folenm 
and  fummary  adions ;  and  thefe  will  coniH* 
tute  feparate  diyifions  of  this  chapter* 


Division  First, 

Solemn  Actio n$« 

Solemn  adions  are  thofe  which  are  brought 
before  the  Court  in  the  form  of  a  fummons,  ia 

con- 
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contradifHndlion  to  thofe  diat  come  in  the  fiiape 
of  a  petition  and  complaint ;  and  under  thb 
bead  other  fbbdivificns  become  neceiTary ;  aB» 
1»  petitory  adions ;  2.  pofleflbry  anions ;  3« 
dedaratorjr  or  refciflbry  a&ions  \  and^  lafUyt 
pccef^ory  a^ions^ 


Sect.  L    PBTixoity  AcnoNf. 

This  fedion  Includes  the  greater  ntimber  of 
the  forms,  of  a&ioos,  fince  it  includes  thofe  in 
iirhich  fbmething  is  demsinded  to  be  decreed 
\j  the  ^  Judge,  to  be  done  by  the  defender, 
vrhich  doth  not  arife  frpm  poffefEon.  **  They 
admit  of  an  infinite  variety  of  claiTes;  we 
might,  indeed,  go  over  every  head  of  the  In- 
ftitute,  and  frame  libels  adapted  to  the  different 
rights  arifing  out  of  the  principles  there  laid 
down.  In  like  manner  we  might  proceed 
trough  the  different  deeds  of  pradice,  and 
put  down  examples  of  the  libels  to  which  they 
may  naturally  give  rife.  But  this  is  obvioufly 
very  different  from  what  can  be  expeded  here, 
'  Lord  Stair,  in  treating  of  the  fummons,  ob« 
ferves,  that  ^  it  would  make  the  flyle  and 

tenor 


tenor  of  fummonies  much  fhciiter  and  clearer, 
if  a  difFeretice  were  obfenred  between  ordinary . 
petitory  adUons,  which  have  a  known  fpecbd 
thie  in  our  law,  and  thofe  a£tions  which  are  in<« 
vblved  in  rarious  circumftances  and  matters  of 
BiGtj  which,  therefore,  in  the  Roman  law^  are 
called  actions,  prafcriptis  verbis^  in  which  the 
matter  of  fa£t  is  to  be  firft  declared,  and  the 
matter  of  right  thence  inferred,  and  then  the 
will  and  concluiion  fubjoined.  "  Nothing  cab 
be  more  juft  than  this  obfervation.  It  would 
be  a  defirable  thing,  were  not  Only  every  fum- 
mons,  depending  on  general  principles  of  law, 
but  the  defenfes  to  be  made  in  thefe  adions, 
tied  down  to  one  predfe  and  determinate  forteu 
The  parties  would  thus  be  brought  to  ifTue  on 
die  m^erial  points  of  the  caufe ;  and  the  foun- 
dation of  a  fyftem  of  fpecial  pleading  might 
thus  be  laid,  adapted  to  the  genius  of  our  ju- 
£dial  proceedings,  which,  guided  by  found 
and  unihackled  wifdom,  might  be  productive 
of  the  happieft  efiedt  to  the  law  itfelf. 

In  place  of  following  out  the  arrangement 
which  is  fuggeided  by  Lord  Stair,  or  attempt- 
ing to  colled  the  forms  of  adions  on  fb  e& 

tended  a  plan;  I  ihall  endeavour  to  give  a  few 

of 
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t)f  thofe  fummonfes  falling  under  the  prefent 
title ;  and  fhall  firft  take  fummonfes  for  imple^ 
inenting  obligations  of  debt,  with  thofe  con** 
neded  with  this  clafs  of  adions  ;  aiid  in  the 
few  other  examples  I  mean  to  give,  I  fhall, 
no  doubt,  keep  in  view  the  above  principle  of 
arrangements 


I«   ACTIONS  FOR  ENFORCING  PERSONAL  dBLIOA!«> 
TIONS,   AS    FOUNDED    ON     ACTS    OF     PARLIA«- 
'^MENT,  OR  ARISING  FROM  THE  EXECUTION  OF 
DILIGENCE. 


1.  Summons  for  Payment  of  a  BiUi 

• 

George,  &c.  Whereas  it  is  humbly  meant 
and  Ihown  to  us,  by  Our  Lovite  A,  that  he,  by 
a  bill;  dated  ,  drawn  by  him  upon, 

and  accepted  by  B,  ordered  the  faid  acceptor, 
three  months  after  date,  to  have  paid  to  him,  or 
order,  the  fum  of  '       Sterling,  as  the  faid 

bin  bears ;  and  although  the  purfuer  has  often 
defired  the  faid  B  to  make  paymeQt  to  him  of  the 
forefaid  principal  fum,  with  the  intereft  due  there- 
on, yet  he  refufes  and  delays  fo  to  doj  there- 
pore  the  faid  B  ought  and  should  be  decern- 
XD  and  ORDAINED,  by  decree  of  our  Lords  of 

Council 
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Council  and  Seflion,  to  make  payment  to  the  pur- 
fuer  of  the  faid  fum  of  Sterlmg,  of  princi- 

due  by  the  faid  bill,  with  the  legal  intereit 
thereof,  fince  the  fame  fell  due,  and  iq  time  com- 
ing, during  the  not  payment  of  the  faid  principal 
fum  )  together  alfo  with  the  fum  of  50I.  Sterling, 
or  fiJch  other  fum, as  our  faid  Lords  fhall  modify 
as  the  expenfes  of  this  procefs,  befides  the  expenfe 
of  cxtrafting  the  decree  to  follow  hereon,  after 
the  form  and  tenor  of  the  faid  principal  bill,  and 
laws,  and  daily  pradice  of  Scotland,  ufed  and  ob* 
ferved  in  the  like  cafes,  in  all  points. 

Our  wijll  is  hsrefo&e,  &c.  (as  on  page  9.) 


a.  Surmmnsfar  Payment  of  a  Band^ 

GEbRGE,  &c.  Whereas  it  is  humbly  meant 
and  fliown  to  us,  by  Our  Lovite  A,  that  B  and 
C,  by  a  bond)  dated  ^  bound  and  oB-^ 

LiGED  themfelves,  jointlyand  feverally,  their  heirs 
executory  and  fucceilbrs,  to  content  and  pay  to 
the  purfuer,  his  heirs^  executors  or  ailignees  whom- 
foever,  the  fum  of  Sterling  and  that 

^gainft  the  term  of  ,  with  the  fum  of 

Sterling,  of  liquidate  penalty,  in  cafe  of 
failure,  and  the  due  and  legal  intered  of  the  faid 
principal  fum,  from  the       '  day  of  ,  to 

the  faid  term  of  payment,  and  yearly,  termly,  and 

/  propor- 


izt  SUMMONS  OH  A  BONH* 

proportionally  thereafter,  during  the  not 
thereof,  as  the  faid  bond  in  itfelf  more  fully  hearse 
And  although  the  purfuer  has  often  ^efired  the 
faid  B  and  C^  as  reprefenting  the  faid  C  his  fa« 
ther,  by  having  accepted  of  a  conveyance  of  his 
eftate  and  effe&s,  heritable  and  moveable,  under 
the  burden  of  the  payment  of  his  debts,  to  make 
payment  to  him  of  the  faid  prindpal  fum,  and  in- 
tereft  due  thereon,  yet  they  refufe  and  delay  fo 
to  do.  Therefore  the  fadd  B,  and  the  faid  C^ 
as  reprefenting  his  faid  father  in  manner  ^orefaid^ 
OUGHT  and  should  be  decerned  and  ordain- 
ED,  by  decree  of  the  Lords  of  our  Council  and 
Demon,  to  make  payment,  jointly  and  {everally^' 
to  the  purfuer,  of  the  forefaid  prmdpal  fumt  of 

Sterling,  intereft  thereof  from  the 
day  of  »'  (to  which  period  die  intereft 

on  the  faid  principal  fum  has  been  paid  up  by 
the  faid  B),  and  thereafter,  during  the  not  pay-, 
ment  of  the  faid  principal  fum ;  together  with  the 
forefaid  fum  of  of  liquidate  penalty^  in« 

curred  through  failure^  as^  alfo,  of  the  fum  of 
col.,  or  fuch  other  fum'  as  our  faid  Lords  Oiall 
modify  as  the  expenfe  of  the  procefs  to  follow 
nereon,  over  and  above  the  expenfe  of  extrzQdng 
the  decree  to  be  pronounced  herein,  .after  the 
form  and  tenor  of  the  faid  bond,  laws  and  daily 
pra^ice  of  Scotland,  ufed  and  obferved  in  the 
like  cafes^  in  all  points, 

Our  will  is  herefore^  &c; 

». 
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.  .  -  .  - 

.3,  Sumnims  at  ffie  Instance  qfa  CduHdnef^  againsi 

d  Principal^  fir  Relief. 

GfORGB,  &c.  Whereas,  &c.  our  lovit£ 
C,  that  B,  and  C,  father  to  the  purfuer,  by  their 
bond,  dated  . ,  BotJND  and  oblioed  them, 

jointly  and  fererally,  their  heirs,  executors  alid 
facceflbrs  whomfoever,  to  content  and  pay  to  A, 
his  heirs,  executors  or  affignees,  the  fum  of 
and  that  againft  the  term  of  ,  with 

Sterling  of  liquidate. penalty  in  Cafe  of 
failure,  together  with  the  due  and  legal  inter^ft  of 
the  faid  ^rineipal  fum,  fr^m  the  day  of 

to  the'  iaid  term  of  ,  and 

yearly,  tei-ml^,  and  continually  thereafter,  during 
the  not  payment  of  the  fald  principal  fum.  That 
the  faid  B^  by  his  bond  ^f  relief,  dat(^d  i 

on  a' narrative  that  the  whole  of  the  faid  funi  was 
received  by  him,  and  applied  to  his  proper  ufe 
and  behoof^  and  thai  the  puriuer's  father  became 
bound,  in  manner  forefaid,  at  his  defire^  he  there* 
by  BOUND  and  obliged  himj  his  heirs,  executors,^ 
and  fucceflfors  wfaoinlbe vet,  to  warrant,  free,  re- 
lieve, and  ikaithkfs  keep  the  faid  C,  father  to  the 
pixrfuer,  and  hi^  forefaids,  of  and  from  pia^ment 
of  the  funis  of  money,  principal,  intereflt  ^hd  pe- 
nalty ^ontaiiied  irt  the  fonefaid  botfd,  and  6f  the 
faid  bond  itfelf,  whole  clanfes^  tenor^  and  contents' 
iberedf,  and  of  all  damage,  Interefl:  a^d  expenfe^ 

VOL.  VI.  *        1  *^hich 
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which  the  faid  C  or  his  forefaids  might  happ< 
'to  fuftain  thereby  in  any  manner  of  way;  and, 
for  that  efFedk,  either  to  make  payment  of  the  faid 
fums,  principal,  intereft  and  penalty,  to  the  faid  A, 
^in  terms  of  the  obligation  in  the  faid  bond,  at  the 
term  therein  expreffed ;  or,  at  the  faid  term  of 

,  to  make  payment  to  the  faid  C, 
father  to  the  pnrfuer,  of  the  faid  fum  of  , 

interert  that  might  be  then  due  thereon,  and  li- 
quidate penaky  that  might  be  incurred,  together 
with  fuch  other  expenfe  as  the  faid  C  might  hap- 
pen to  fuflain,  in  confequence  of  the  bond  above 
narrated,  in  order  that  the  faid  C  might  pay 
the  fame  to  the  faid  A,  and  thereby  operate  hia 
own  relief;  all  which  the  faid  B  became  bound 
to  do,  under  the  penalty  of  Sterling,  in 

cafe  of  failure,,  over  and  above  performance  ;  as 
the  faid  principal  bona  of  relief  in  itfelf  more 
fully  bears.  That  the  intereft  due  by  the  feid 
principal;  bond,  granted  by  the  purfuer*s  father 
and  the  faid  B  to  the  faid  A,  were  regularly  paid 
by  the  faid  B  to  the  term  of  ,  at 

which  term,  he  having  failed  to  pay  the  intereft 
of  the  faid  principal  fum,  an  adion  was  inftituted 
at  the  inftance  of  the  *  faid  A  againft  the  faid  B 
and  the  purfuer  as  reprefenting  his  faid  father  C, 
concluding  for  payment  from  them,  jointly  and 
feverally,  of  the  faid  fum  of* money,  principal, 
intereft  and  penalty,  due  by  the  bond  firft  above 
narrated,  with  of  expenfes>  befides  the 

expenfe 
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expenfe  of  extrafling  the  decree  to  follow  there- 
oh ;  in  which  adioh,  the  faid  A  having,  on  the 
day  of  ,  obtained  decree  in 

terms  of  the  libel,  h^  thereupon  raifed  letters  of 
homing,  at  his  inftance,  in  virtue  tvhereof  he 
charged  the  purfiier  to  make  payment  of  the  faid 
fums  of  money.  In  compliance  with  which 
charge,  he^  on  the  day  of  j  made 

'  payment  to  the  faid  A  of  the  fum  of 
Sterling,  being  the  amount  of  the  faid  principal 
Aim,  intereft  due  thereon,  expenfes  of  the  faid 
procefs,  and  extrading  the  faid  decree,  and  the 
expenfes  of  the  faid  diligence,  all  as  fully  expref- 
fed  in  a  difchahge  of  the  faid  decree,  of  date  4 
as  the  fame  in  itfelf  more  fully  bears.  And  aU 
though  the  faid  purfuer  has  often  defired  the  laid 
B,  in  terms  of  his  faid  bond  of  relief,  to  make 
payment  to  him  of  the  faid  fum  of  ^ 

with  intereft  thereof  from  the  date  of  the  (aid 
difcharge ;  yet  he  refufes,  and  delays  fd  to  do; 
Therefore,  the  faid  6  ought  and  should  be 
DECERNED  and  ORDAINED,  by  decree  of  our 
Lords  of  Council  and  Seffion,  to  make  payment 
to  the  pUrfuer  of  the  laid  fum  of  ;  and  inte- 

reft thereof  from  the  faid  day  of  , 

the  date  of  the  faid  difchirge,  and  in  time*  coni- 
ing,  duriiig  the  not  payment  of  the  faid  fum  of 

,  with  the  fum  of  50L  Sterling,  or 
fuch  other  fum  as  our  faid  Lords  fhall  modify  as 
the  expenfe  of  the  prefent  adion,   befides  the 

I  2  expenfe 
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expenfe  of  extrading  the.  dedree  to  follow  tiered 
on  ;  after  the  form  and  tenor  of  the  £ud  writs 
libelled  on,  and  laws  and  daily  pra£);ice  of  Scot* 
land,  ufed  and  obferved  in  the  like  cafes  ui  a^ 
points.     Our  wili^  s»  herefore. 


Alteratums  on  ikis  Stmimom. 

The  above  fumraons  fwticeed*  on  die  fap^ 
podtion,  that  a  fmnmons  has  been  risufed  k» 
gsdnft  the  ori^al  debtor,  and  the  heir  of  the 
cautioner ;  and  the  conclufions  aare  for  die  re-^ 
fief  of  the  heir  of  the  cauti€men  But  w^  may 
fuppoie  another  cafe,  that  the  original  caii* 
6oner  isp  ftill  alive,  andl  that  dSigence  has  beeii 
done  on  the  original  bond ;  iki  that  cafe,  the 
fiimmons^  of  relief,  at  the  inftktice  of  C  the 
original  cautioner^  wiB  run  in  ihefe  terms.— ^ 
The  original  bond  to  A,  and  the  bond  of  re- 
fief  to  Q  will  be  narrated,  of  which  the  a- 
bove  form  will  aflbrd  an  example ;  and  aft^ 
narradng  the  bond  of  relief  die  fummons  will 
proceed  in  theie  terms.. 

That 
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That  the  intereft  oF  the ,  faid  principal  fuin 
ivas  regularly  paid  up  to  the  term  of 
by  the  laid  B,  the  principal  debtor ;  when  he 
having  failed  in  the  regular  payment  of  the  in- 
tereft, theCd^l  A  having  put  the  fa^id  bond  on 
record,  he  raifed  Ic^iiters  of  homing  dbereon,  at 
his  jnftance,  dated  the  day  of 

and  figneted  ;  in  virrue  whereof,  the 

purAier  wa$  charged  to  make  payment  to  the 
faid  A,  of  the  principal  and  intereft  then  due, 
with  the  forefaid  Ham  of  of  penalty* 

That  in  obedience  to  die  faid  charge^  the  faid 
plirfuer  did,  upon  the  <iay  of  , 

make   paynlent  to  th^  faid    A   of  the  fum   of 

^  being  the  amount  of  the  piincipal 
fum,  Sntereft  then  due,  and  expenfe  of  diligence 
ttcurredy  in  terms  of  «  difcharge  of  that  dates 
granted  by  the  faid  A  ;  as  ^e  fasd  difcharge,  of 
date  forefaid,  more  fully  bears.  And  although 
the  purfuer  has  often  defired  the  faid  B  to  make 
payment  to  hsm  of  the  faid  fum  of 
^ith  intereft  due  thereon,  yet  he  refufes  and  de- 
lays fo  to  do  ;  AND  THCREFORE  the  faid  B  ought 
and  SHOULD  be  decerned,  &c.  as  in  the  fore^ 
joing  ftyle. 

Another  cafe  may  be  fiq^ofed,  and  that  is^ 
where,  although  no  dihgence  has  been  done 
by  A,  nor  any  demand  made  by  him,  the 
cautioner  may  yet,  after  the  time  fpecified  in 

I  3  the 
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the  bond  of  relief,  purfue  the  principal  debtor, 
to .  be  relieved  of  his  engagement.  Th?  pri- 
ginal.  bond,  and  bond  of  relief,  will  be  nar-. 
rated  ;  and  then  the  fiimmons  will  proceed  in 
this  way. 

That  the  faid  term  of  having 

elapfed,  without  the  faid  debt  being  paid  off  and 
(lifcharged,  in  terii^s  of  ^the  obligation  contained 
i^  faid  bond  of  relief;  and  the  purfuef  having 
frequently  required  the  faid  B  either  to  pay  up 
t}ie  faid  debt,  and.  to  produce  a  valid  difcharge 
of  the  purfuer's  obligatign,  or  to  make  payment 
to  the  purfuer  of  the  faid  principal  fum,  with 
the  intereft  due  thereon,  and  any  expenfes  that 
may  have  been  incurred  by  the  faid  A,  in  order 
that  he  may  pay  the  fame  to  the  faid  A,  and 
thereby  operate  his  own  relief ;  yet  the  faid  B  re- 
fufes  and  delays  to  comply  with  either  of  thefe 
requefls  ;  and  therefore,  the  faid  ^  ought 
and  should  be  decerned  and  ordained,  by- 
decree  of  our  Lords  of  Council  and  SefSon,  to 
make  payment  to  the  purfuer  of  the  faid  princi-. 
pal  fum  of  ,  with  intereft  thereof,  froni 

the  term  of  ,  during  the  not  payment 

of  the  faid  principal  fum,  together  alfo  with  the 
fum  pf  of  penalty,  or  fuch  expenfes* 

as  the  faid  A  may,  under  the  faid  bond,  be  en-r 
pitied  to  claim  from  the  obliganls  therein,  ii^ 
^rdjCr  that  he  may  be  ?na.blqd  to  operate  his  re- 
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lief  from  the  faid  cautionary  engagement ;  and 
ihefaid  B  ought  and  should  be  further  D£« 
CSRN£i>  and  ordained  to  warj-ant,  free,  relieve, 
and  ikaithlefs  keep  the  purfuer^  from  the  bond 
granted  to  the  faid  A  in  manner  forefaid,  an^i  . 
uphole . claufes,  tenor  and  <;ontents  thereof^  and 
all  damage,  interelt  and  ezpenfe  which /the  pur* 
fuer  or  his  forefaids  may  anywife  fuftain  there- 
by in  any  manner  of  way ;  and  further,  to.  make 
payment  to  the  purfuer  of  the  fum  of  50k  Ster- 
ling, or  fuch  other  fum  as  our  faid  Lords  fliall 
modify  as  the  expenfe  of  this  procefs,  befides 
the  expenfe  of  extrafting  the  decree  to  follow 
hereon  ;  after  the  form  and  tenor  of  the  writs 
Jihelled  on,  and  laws  and  daily  pra^ice  of  Scot- 
hnd,  ufed  and  obferved  in  the  like  cafes  in  all 
points.     Our  wiljl  is,  &c^ 


4.    Summons  qf  Count  and  Reckonings 

George,  &c.    Whereas,  &c.  our  loviti, 
A,  That  the  purfuer,  by  faftory^  beairing  date  the 

.  day  of  ,  and  recorded 

nominated  and  appointed  B  to  be  his  fador,  for 
the  porpofe  of  managing  his  affairs,  and  uip^ 
lifung  the  rents  of  his  eftate,  and  other  fums  of 
money  owing  to  him  ;  the  faid  B  becoming 
bound,  by  accepting  thereof,  to  hold  juft  count 
and  reckoning  with  the  purfuer;  the  faid  B  be* 

I  4       ,  hf^ 
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ing  allowed  a  reafpaabie  gratifioau<>il  for  his  pso^. 
ble  ;r  a$  the  faid  fadoxy,  o£  data  fbr^faid,  xoove 
fuUy  bears*  That  ui^der  tlik  authoritey[9  liie. 
faid  B  oateped  jf^pon  the  mamtgen^eiit  ofi  the/ 
offices  thereby  committed'  to.  him^  9JQd  inti^s^tr. 
ted  and  uplifted  the  ^ds  of  jthe  puriuei »  paizfe. 
of  which  he  remitted  tp  the.  purfoer^  or^  fjkppfieil 
fer  his  behoof;  but  of  which  introm^bdjoos  a  CQUn 
fiderable  baJauQe  Temai^a  (till  uaacpQunted  {ory. 
an4'  altlbough  the  ^ipfuer  has  fceqttf$n%  de^d 
the  faid  9  to  hold  }uft  count  and  tecfconijig  ^iiJi 
him,  and  to  p^y  over  i^a  hiqi  tl^e  b^kmce  f^lL  ia 
his  hands,  after  ded^iftii^g  therefrom  a  roaibnaUe 
gratigcation  for  his  trouble,  u^  tengis  of  th^.  fiud 
fa&ory,  yet  he  refujSss  and  dekys  /o  to  dp«  Ani^ 
THEREFORE  the  faid  B  OUGHT  and  s^idoujud  b? 
DECERNED  and  ORDAINED  ^Y  debtee  of  our 
Lords  of  Council  and  Seffion,  tp  exhibit  and 
produce  before  our  faid  Lords  a  full  and  particu* 
lar  itate  of  acqpunts  of  his  whole  introinJbSions 
as  faflbor  forefaid,  whereby  the  true  balance  dup 
by  the  faid  B  to  the  purfuer  may  be  duly  afcer- 
tained  by  our  fa^  Lords.  Ahd  the  iaid  B  ough.t  . 
and  SHOULD  be  decerned  and  ordained,  bv 
decree  forefaid,  to  make  payment  to  the  purfuer 
of  the  fum  ^f  ^  ^  »       Sterling,  or  of  fuch 

other  furn  as  ihall  appear  to  be  due  by  him  to  the 
purfuer,  as  tjhe  balance  x)f  his  faid  intromiffions, 
after  deducing  his  whole  legal  grounds  of  dif. 
charge  J  and  also  to  make  payment  of  the  legal 

intereft 


lafieisi^of  the  ffubtWapc^  fince  the 
&y  q£  ,  ^h^n.  his  faid  hStotj  wa$ 

rficalbd,  audi  in  time,  comingi  dqrjng  the  qot  pay- 
meat  of  the  feid  balance-;  with  the  fum  of  5cl. 
Sterltfig,  or  iiixch.x)ther  fum  a$  our  faid  Lords  (halt 
notify  as  the  expenic  of  procef3,  befides.  the  e:i(« 
paoife  o£  extracting  the  decree  to  follow  hereon.  $ 
after  the  fbxm  and  tenor  of  the  i&id  £si£tory,  anil 
laws  and  daily  pcajfiice  of  Scotland,  ufed  and  ob- 
ferved  m  the  like  cafe&  ia  al|  points. 


5.  &emmQmJbr  Implement  of  a  Minute,  qf  Sak 
(^  La^idSy,  atf  tlie  Instance  qf  Uie.  Setter » 

Oeqrge,  &c.    Whereas,  &c.  o.ur  jlovite, 
A,  that  upon  the  day  of  the 

purftier,  by  miffiyes  of  fafe  entered  into  betwixt 
him  and  B,  fold  all  and  whole  the  lan(k,  &<:• 
at  the  price  of  payable  at 

,  and  bearing  intereft  from 
bang,  the  term  of  the  faid  Ws  entry  to  the 
faid  lands,  in  manner  more  fully  mentioned  m 
the  faid  miffives  of  fale.  That,  in  terms  of  the' 
faid  miffives,  the  purfuer  is  willing  to  implement 
his  part  of  the  faid  bargain,  and  has  given  pofFef- 
fion  of  the  laid  lands  to  the  faid  B  at  th^  fore- 
feid  term  of  entry ;  and  although  he  has  often 
required  the  faid  B  to  implement  his  part,  by 

making 
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making  payment  of  the  faid  price  and  intereft  t*; 
the  purfuer  ;  yet  the  faid  B  refufes  and  delays  fo 
to  do.  And  therefore,  the  faid  B  ought  and 
SHOULD  be  DECERNED  and  ORDAINED,  by  de- 
cree of  our  Lords  of  Council  and  Seflion,  to  make ; 
payment  to  the  purfuer  of  the  forefaid  principal 
fum  of  Sterling,  as  the  price  of  the 

faid  lands,  with  intered  thereof  fincethe  term  of 

,  being  the  term  of  the  faid  B's 
entry  to  the  faid  lands,  and  in  time  coming,  dur* : 
ing  the  not  payment  of  the  faid  price ;  and  alfo, 
to  accept  of  t|ie  difpofition  to  the  faid  lan^s,  which 
the  purfuer  has  been  all  along  willing  to  grant  to 
the  faid  B,  on  his  paying  the  faid  price,  and  in* 
,tereft  due  thereon :  And  further,  the  faid  de* 
fender  ought  and  should  be  ordained,  by  de. 
tree  forefaid,  to  make  payment  to  the  purfuer  of 
the  fum  of  50I.  Sterling,  or  fuch  other  fum  as  our 
faid  Lords  (hall  modify  as  the  expenfe  of  this  pro- 
cefs,  befides  the  expenfe  of  extrafting  the  decree 
to  follow  hereon,  after  the  form  and  tenor  of  the 
miflives  of  fale  libelled  on,  and  laws  and  daily 
practice  of  Scotland,  ufed  and  obferved  in  the 
like  cafes,  in  all  points, 
'  Our,  WILL  18,  &c. 

6,  Summons  Jar  implement  of  a  Minute  qf  Sak 
,   of  Lands,  at  the  Imtance  of  the  Purchaser. 

*•  George,  &c.     Whereas,  &c.  our  lovite 
B, '  That  upon  the  day  of  ,  the 

.  purfuer, 
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purfuer,  by  mutual  miflives  of  fale  pafledf  betwiact 
him  and  A,  purchafed  From  the  faid  A  ajll  and 
WHOLE  the  lands,  &c.  at  the  price  of  » 

payable  ,  and  bearing  intereft  from 

,  i^hich'  was  thereby  declared  to 
be  the  term  of  the  purfuer*s  entry  to  the  f^d 
lands,  he  delivering  him  a  valid  difpofition  and 
Tegular  progrefs  of  writ3  of  the  faid  lands,  as  the 
faid  mutual  miflives  in  themfelves  more  fulljr 
bear ;  and  although  the  purfuer  has  been  all  a* 
long  ready  to  implement  his  part  of  the  faid  trant 
adion,  and  has  frequently  required  the  faid  A  to 
give  him  poffeffion  of  the  lands,  execute  a  valid 
difpofition,  and  deliver  to  him  a  regular  progrefs 
of  writs,  yet  he  refufes  and  delays  fo  to  do». 
Therefore,  the  faid  A  oitght  and  should  be 
DECERNED  and  ORDAINED,  by  decree  of  our 
Lords  of  Counciland  Seffion,  to  implement  his 
part  of  the  forefaid  fale,  by  executing  and  deli- 
vering to  the  purfuer  (on  payment  of  the  faid 
'price),  a  valid  difpofition  to  the  faid  lands,  in  fa<p 
vour  of  him  the  faid  B,  his  heirs  and  aflignees,  to 
be  held  a  se  or  de  se  of  the  faid  A,  with  procura-* 
tories  and  precepts,  and  every  neceffary  and  ufual 
claufe :  And  further,  the  faid  A  ought  and 
SHOULD  be  DECERNED  and  ORDAINED,  by  decree 
forefaid,  to  give  immediate  poffeffion  of  the  faid 
lands  to  the  purfuer,  his  tenants,  and  others  in  his 
name,  that  they  may  enter  thereto,  and  poffefa, 
labour  and  enjoy  the  fame,  and  difpofe  thereof  at 

pleafure« 


.. 
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pleafure,  in  all  timi^  coming;  a$  alfQ,  to^maK;e 
payment  to  the  purfutr  q^  tt^e  futp  of  50T.  Ster- 
ling, or  fuch  /  other  fum.  as  our  faid  Lor.ds  (hall 
modify  as  th^  expenfe  of  procefs,  befides  the  ex- 
penfe  of  extrafting  the  decree  to  follow  hereon^^ 
after  the  form  and  tenor  of  the  mutual  mi^ve$  If« 
belled  on,  and  laws  apd  d^ily  pra£tice  of  Scotland^ 
iifed  and  obferyed  ix^.  the  like  cafes,  ii^  all  ppints. 

Our,  WI;LL  is  H£R£i:OR£,  &c« 


r 

/ 


7.  Summons  against  a  viiious  Intremtter  %iih  the 
Effects  of  a  Person  deceased. 

George,  &c.  Whereas,  &c.  our  lovitis 
A,  That—  (here  narrate  the  ground  qf  debt  in  th^ 
person  (^ the  pursuer  against  the  deceased) :— ^  An4. 
whereas  C,  who  was  flaying  in  family  with.  B  at 
the  time  of  bis  death,  immediately  thereupon, 
and  without  the  knowledge  or  authority  of  the  re- 
lations of  the  faid  B,  took  pofTeffi^n  of  the  repo* 
litories  of  the  laid  B,  and,  having  opened  the  fame, 
he  vitioufly  intromitted  with  the  writings,  title- 
deed^,  and.  fecurities  of  the  faid  B's  eflate,  herit- 
able and  moveable,  as  well  as  with  feveral  valuable 
moveables  belonging  to  the  deceafed  ; 

in  ccffifequence  of  which  vitious  intromiffion,  the 
faid  C  has  fubje&ed  himfelf  to  the  payment  of 
the  debts  of  the  faid  B :  And  although  the  pur- 
fuer  has  frequently  demanded  payment  from  the 

faid 
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faid  C  of  the  debt  due  to  him  by  the  faid  B,  m 
inann^r  forefaid  ;  yet  he  refufes  and  delays  fo  to 
do  ;  aiid  therefore,  the  faid  C,  as  vitious  intro^ 
initter  forefaid.  Ought  suid  should  be  dfcern- 
ED  and  ORDAINED,  by  decree  of  our  Lords  of 
'Council  and  SelBon,  to  make  payment  co  the  pur- 
flier,  &c.  {The  conclusions  wiB  be  the  same  as 
ihey  would  hooe  been  against  the  deceased  were  he 
sUtt  in  tyb.) 

8.  Simmons  Jor  Payment  qfihe  Debts  qfan  mter^ 
jected  Heir^Jbmded  on  the  Act  1695,  c.  24. 

George,  &c.  Whereas,  &c.  our  lovits 
A,  That  where,  &c, — {narrate  the  grdfund  of  debt 
vn  c(mmonJbrm)-^KYkii  that,  by  an  aft  of  Par- 
liament, pafled  in  the  fifth  Seffion  of  the  iirfl 
Parliament  of  King  William,  anno  169^,  c.  24. 
entitled,  ^^  A£t  for  obviating  the  frauds  of  ap« 
parem  heirs,  *'  it  is  ftatuted  and  ordained,  ^*  That 
if  any  man,  fince  the  firft  January  1661,  have 
ferved,  or  (ball  hereafter  ferve  himfelf  heir,  or, 
by  adjudication  on  his  own  bond,  bath,  fince 
the  time  forefaid,  fucceeded,  or  fhall  hereaf* 
ter  fucceed,  not  to  his  immediate  predeceffor, 
but  to  one  remoter,  as  paffing  by  his  father  to 
his  goodfire  or  the  Jike,  then,  and  in  that  cafe, 
he  fhall  be  liable  for  the  det>ts  and  deeds  oJF  the 
perfon  interjeCked,  to  whom  he  was  apparent 
heir,  and  who  was  in  pofleffion  of  the  lands  and 

eflate 
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cftate  to  which  he- is  ferved  for  the  fpace.  of  thre^ 
years ;  and  that  in  fo  far  as  may  extend  to  the  va4 
lue  of  the  faid  lands  and  eftate,  and  no  further, 
deducing  the  debts  already  paid.  *'  And  true 
IT  IS,  that  D,  eldeft  fon  of  the  deceafed  C,  has 
ferved  himfelf  heir,  or  otherways  reprefents  upoa 
cnq  or  other. of  the  titles  fpecified  in  the  forefaid 
A6t  of  Parliament,  the  deceafed  B  his  grandfa- 
ther, who  was  father  of  the  faid  deceafed  C ;  and 
THAT  the  faid  C  poffefled  the  lands  and  efiate  of 

,  &c.  which  belong- 
ed formerly  to  the  faid  B,  and  that  for  the  fpace 
of  ,  from  to  J 

Xo  that,  in  terms  of  the  faid  ftatute,  the  faid  D 
has  become  liable  for  the  debts  and  deeds  of  the 
faid  C  his  father :  And  although  the  purfuer  has 
often  defired  the  faid  D  to  make  payment  to  him 
of  the  forefaid  fums,  yet  he  refufes  and  delays  to 
do  fo ;  AND  THEREFORE  the  faid  D  OUGHT  and 

SHOULD    be.  DECERNED   and    ORDAINED^   &C.   itl 

common  fomi. 


9«  Sumrnons  at  an  Heritof*s  Instance  against  a 
Neighbouring  HeriUyr^for  One  Half  of  the  E^^ 
pense  of  building  a  March-dike^  founded  on  tlte 
Act  i66ij  c.  24^ 

George,  &c.  Whereas,  &c.  our  lovite  A,  . 
that  by  the  41ft  afl;  of  the  fir  ft  feffion  of  the  firft 

Parliamenrt 
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Parliament  of  Charles  II.,  entitled,  **  For  Plant- 

'ing  and  Enclofing  Ground,"  it  is,  inter  aUa^  fta- 

'  tuted  and  ordained,  *^  That  when  enclofures  &I1  to 

« be  upon  the  border  of  any  perfon's  inheritance,  the 

next  adjacent  heritor  (hall  be  at  equal  pains  and 

1  charges  in  building,  ditching,  and  planting  that 

dike, , which  parts  their  inheritance;''  and  that 

the  purfuer  is  proprietor  of  the  lands  and  others 

follo^ying,    viz.  &c.,  which  march  with,  and  are 

.'  bounded  en  the  weft  by  the  lands  of 

&c.  pertaining  to  B ;  and  the  purfuer  being  re- 

.  folved  to  enclofe  the  faid  lands  and  eftate  of 

&c.  and  to  build  a  march-dike  (descrihe 
fV),  on  the  march  betwixt  his  faid  lands,  and  the 
.  faid  lands  of  belonging  to  B,  has  inti- 

mated to  him,  as  the  proprietor  pf  the  faid  lands, 
his  refi)lution  of  building  the  faid  dike,  and  has 
.  often  deiired  him  to  concur  in  the  faid  undertak- 
ing, and  to  make  payment,  in  terms  of  the  faid  a£t 
,  of  Parliament,  of  the  half  of  the  expenfe  thereof, 
amounting,  as  per  the  eftimates  thereof,  to  the 
,  fum  of  ,  yet  the  Jaid  defender  re- 

fufes,  at  leaft  delays,  fo  to  do.  Therefore  our 
Lords  of  Council  and  Seffion. ought  and  (hould 
authorife  and  impower  the  purfuer  to  build  and, 
•  finifli  the  forefaid  dike  in  terms .  of  the  faid  efti- 
mate;  and  the  faid  defender  ought  and  should 
be  DECERNED  and  ordained,  by  decree  of  our 
faid  Lords,  to  make  payment  to  the  purfuer  of  the 
fijm  of  ,  as  his  (hare  of  the  expenfe 

of 
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of  thefaiH  dike,  together  mih  the  fam  of 
Sterling,  or  fuch  other  Turn  ^  our  faid  Lords  fhall 
modify  as  the  expehfe  of 'this  procefs,  ttefidts  the 
expenfe  of  e^trading  the  decree  to  fi)ttow  hereon, 
after  the  form  and  tindr  bf  theasft  of  ParKstmenc 
fbrefatd,  laws  and  di^ily  piiatdice  of  Scotlanc^  n&d 
and  obferved  in  the  l&:e  cafes,  in  all  {k>ifit8« 
Our  will  is  heUhfore,  &c. 

lo.  Stmnums  against  the  lifagUtraies'df' a  ^1^^ 
for  PaymetU  of  a  'Deht^  an  abcovintqf'^ieir 
hewing  allcmtd  the  'Jbebtor  to   escape  fimt 
Prison. 

George,  &c.    Whereas,  &c.  our  lovite  A, 
that  upoii  the  day  of  ,  B  was  or- 

derly denbiinced  rebel  and  put  to  the  horn,  itt 
virtue  of  letters  of  horning  raifed  and  executed 
againft  him  at  the  inflrance  of  the  purfuer,  &r 
not  making  payment  to  him  of  the  fum  of  , 

and  imereft  due  thereon,  contained  in  the  &id  B's 
accepted  bill  to  the  purfuer,  dated  ^ 

payable  $  as  therein  particularly  nar« 

rated  ;  on  which  denunciation  the  purfuer  raifed 
letters  of  caption,  which  are  dated  ^  and 

by  virtue  thereof,  caufed  ^ 

meflenger^  apprehend  the  faid  B,  and  incarcerate 
him  in  the  tolbooth  of  on  the  day  of 

•    That  notwithftanding  the  faid  B 
was  incarcerated  in  manner  fore&id ;  yet 

I  Provofl:^ 


f 

i 

{ 

I 

\ 
[ 
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Provoft,  and  ,  Bailies  of 

the  faid  burgh,  fufTcred  the  faid  B  to  efcape  out 
of  prifon  ;  at  leaft,  the  prifon  not  being  fufficient, 
he,  upon  the  day  of  made  his  efcape 

furth  thereof,  without  paymept  of  the  faid  debt,  or 
any  authority  for  his  liberation,  whereby  the  faid 
magiftrates,  not  onTy  as  magiftrates,  and  their  fuc« 
ceflbrs  in  office,  but  alfo  they,  individuany  and  per- 
fonally,  and  their  refppdive  heirs  and  reprefenta- 
tives,  are  liable  in  payment  of  the  faid  debt ;  a!md  zU 
though  the  purfuer  has  defired  the  faid  Magiftrates 
to  make  payment  to  him  of  the  forefaid  principal 
fam,  and  intereft  thereof  above  mentioned,  for 
which  the  faid  B  was  incarcerated  in  manner  fore« 
faid,  YET  they  refufe  and  delay  fo  to  do ;  there- 
fore, it  OUGHT  and  should  be  found  and  de- 
clared, by  decree  of  our  Lords  of  Council  and 
Seflion,  that  the  faid  magiftrates  fuflfered  the  faid  B 
to  efcape  out  of  prifon ;  at  lead,  that  the  faid  pri- 
fon,  not  being  fufficient,  he,  upon  the 
day  of  ,  made  his  efcape  therefrom, 

without  payment  of  the  forefaid  debt,  and  with- 
out any  authority  for  his  liberation ;  And  the 
fame  being  fo  found  and  declared,  the  faid  de- 
fenders, NOT  ONLY  as  magiftrates,  and  their  fuc- 
ceflbrs  in  office,  but  as  individuals,  and  their  re- 
fpeftive  heirs  and  fucceffors,  ought  and  should 
be  DECERNED  and  ordained,  jointly  and  feveral- 
ly,  by  decree  forefaid,  to  make  payment  to  the 
purfuer  of  the  forefaid  principal  fum  of 
ilerling,  and  intereft  fmce  due  and  in  time  com- 
voL.  VI.  *        K  ing 
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ing  dll  payment,  for  which  the  faid  B  was  incar- 
cerated, in  manner  above  written  ;  together  with, 
the  fum  of  50L  Sterling,  or  fuch  other  fum  as 
our  laid  Lords  ihall  modify,  as  the  expenfe  of  pro- 
cefs,  befides  the  expenfe  of  extra£ting  the  decree 
to  follow  hereon,  after  the  form  and  tenor  of  the 
diligence  libelled,  and .  laws  and  daily  pra£Uce  of 
Scotland,  ufed  and  obferved  in  the  like  cafes,  in 
all  points. 

Our  will  is  hekeforje,  &c. 


1 1*  Summons  of  Wrongous  Imprisonment. 

George,  &c.  Whereas,  &c#  Our  Lovite 
B,  that  upon  the         *  day  of  ,  he  was 

apprehended  and  incarcerated  in  the  tolbooth  of 
,  on  pretended  letters  of  caption^  raifed 
againft  him  at  the  inftance  of  A,  for  not  making 
payment  to  him  of  the  fum  of  *  Sterling, 
and  intereft  thereof  fince  ,  faid  to  be 

contained  in  a  bill  drawn  by  the  faid  A  upon,  and 
accepted  by  the  purfuer,  payable  , 

which  bill  was  protefted,  and  letters  of  horning 
raifed  thereon,  and  which  letters  of  horning  and 
executions  thereof,  became  the  warrant  of  the  faid 
caption,  whereon  the  purfuer  was  incarcerated* 

m 

That — (Jiere  mil  be  stated  the  grounds  on  which 
the  incarceration  ought  not  to  Juwe  taken  place)-^ 
whereby  the  faid  A  has  been  guilty  of  wrongous 

imprifon- 
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tmprifonment ;  and  the  purfuer  has  not  only  fuf- 
fered  in  his  health,  but  his  credit  been  rained* 
Therefore  it  ought  and  should  be  found 
and  DECLARED  by  our  Lords  of  Council  and 
Seffion,  that  tcr  incarcerate  the  purfuer  in  the 
dircumftaiices  before  mentioned,  was  illegal ;  and 
that  the  faid  A  has  been  guilty  of  wrongous  im>> 
prifonment  in  fo  doing;  A^d  the  fame  being  fo 
FOUND  and  declared, the  faid  purfuer  ought  and 
SHOULD  be  jiECERNED  and  ordained,  by  decree 
forefaid,  to  be  inftantly  fet  at  liberty^  furth  of  the 
iaid  tolbobth;  And  the  faid  A  budHT  and  Spould 
be  DECERNED  and  ordained,  to  make  payment 
to  the  purfuer  of  the  funi  of  5001.^  or  fuch  other 
fiim  as  our  faid  Lords  fhall  modify,  iii  name  of 
damagcfs,  and  as  a  folatium  for  his  peKon  being 
confined,  and  his  ehara&er  and  credit  hurt,  in- 
manner  above  fet  forth,  over  and  above  the  fuiti 
of  50I;  Sterling,  or  fuch  other  fum  as  the  faid 
Lords  fhall  modify  as  the  expenfe  of  this  procefs, 
befides  the  expenfe  of  extrafling  the  decree  to 
follow  hereon ;  after  the  form  and  tenor  of  the 
laws^  and  daily  praftice  of  Scotland,  ufed  and 
obferved  in  the  like  cafes,  in  all  points^ 
Our  will  is  herbfore^  &c. 


^  i  a.  sufik* 


1^48  SUWMONS  AG.  IVTESSENCVkk  AND  CAUTrO^i^ 


12.  Si!tmmons  against  a  Messenger  and  his  Cautiof^ 
ery  for  Payment  of  a  Debt  on  Account  of  Ne^^ 
gleet  of  Dutij. 

George,  &c.  Whereas,  &c.  Our  Loyite  Ay 
That  the  purfuer  having  entrofted  C  itirffengei-y 
with  letters  of  caption,  raifed  at  his  inftanc^,  a- 
gainft  B,  for  not,  making  payment  to  the  pnrfiio: 
ef  the  fum  of  of  principal,  and  intereff 

thereof  fmce  ,  ail  as  contained  and 

e^pfeifed  in  fbe  fakl  letters^  of  caption,  d^ted 
and  figneted  ,  as  the  fame  tnorb 

fully  bear.^  And  that  the  faid  C  meflenger,  hav- 
ing, on  the  day  of  ,  apprehended 
the  faid  B,  and  taken  hith  intoenftody,  in  virti^ 
of  the  faid  letters  of  caption  ;  the  laid  C,  in  con- 
sequence of  forhe  private  tranfaftion  betwixt  hint 
and  the  faid  B,  allowed  the  faid  B  to  go  at  liber- 
ty, whereby  not  only  the  faid  C,  but  D  and  E, 
his  cautioners  for  the  faithful"  performance  of  his 
duty  as  a  meffenger,  in  tentis  of  their  bond  of  cau- 
tion, dated  ,  and  recorded  , 
an  extradk  of  which,  from  the  faid  books,  is  here- 
with produced,  are  all  liable  to  the  purfuer  in 
payment  of  the  forefaid  debt.  And  although  the 
purfuer  hats  often  defired  the  feid  C,  and  the  faid 
D  and  E  his  cautioners,  to  make  payment  of 
the  forefaid  debt,  yet  they  refufe  aftd  delay  fo  to 
do  :  Therefore  th^  faid  C,  D  and  E  ought  and 

SH0U1J> 
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SHOULD  be  DECERNED  aud  ORDAINED,  by  decfec 
of  our  Lor4s  of  Council  and  Seffion,  to  make  pay- 
ment, jointly  and  fevera^Uy,  to  the  purfuer,  of  the 
fums  of  money,  principal  and  intereft,  contained 
in  the  forefaid  letters  of  caption,  amounting,  in 
'whole,  on  the  day  of  ,  when 

the  fame  might  have  been  recovered  by  the  faid 
C,  to  the  fum  of  Sterling,  and  of  the 

intereft  of  the  faid  ium,  from  and  fince  the 
day  of  ,  till  payment,  with  50I. 

Sterling,  or  foch  other  fum  as  our  faid  Lords  fhall 
modify  as  the  expenfe  of  procefs,  befides  the  ex^ 
jpenfe  of  extradling  the  decree  to  follow  hereon^ 
after  the  form  and  tenor  of  the  writs  libelled  on, 
and  laws  and  daily  pradice  of  Scotland,  ufed  and 
cbferved  in  the  like  cafes,  in  all  points. 
Our  will  is  merefore^  &c^ 


lU  ACTIONS  ARISING  FROM  CONJUGAL,  OR 
PARJSNTAL,  OBLIGATIONS* 

I .  SummmsJoTr  enfin^ci^ig  Implement  of  a  clause  in 
a  Marriage  Contract j  by  which  the  Hmband  ob^ 
Uged  him^ef/*  to  ineeet  his  wipe,  &c*  and  Jar 
Payment. 

George,  &c.  Whereas,  &c.  Our  Lovite 
B,  widow  of  the  deceafed  A,  That  by  contrad: 
of  marriage,  &c. — Qiere  narrate  the  clause  on  which 

K  3  the 


t^O  FOR  IMI^LEMENT  O?  MAHRIAOE  CONTRACTt 


the  claim  depends) — as  the  faid  contra.ft  of  mari? 


nage. 


dated 


and  recorded 


in  itfclf  more  fully  bears.  That  the  purfuer  has 
never  yet  obtained  implement  of  the  obligatibn 
above  recited  ;  and  although  (he  has  often  dfefired 
Qy  the  heir  of  the  faid  A,  as  ferved  heir  to  him, 
at  lead  as  hwfully  charged  to  enter  heir  to  hira, 
or  as  reprefenting  the  faid  A  upon  one  or  other  of 
the  p^ffive  titles  known  in  law,  to  infeft  and  fe- 
qure  her,  in  terms  of  the  obligation  in  her  faid 
marriage  contract;  yet  he  refufes,  at  leaft  delays 
fo  to  do :  Therefore  the  faid  C  ought  and  ihould 
be  decerned  and  ordained,  by  decree  of  Cur  Lords 
of  Council  and  Seffion,  not  only  to  infeft  the 
purfuer  in  a  liferent  annuity,  equal  to  the  annuity 
before  fpecified,  provided  to  her  in  manner  fore- 
faid,  with  a  fifth  part  more  of  penalty,  in  cafe 
pf  failure,    upliftable  out  of  the  faid   lands  of 

^  and  to  grant  all  deeds  neceifary  for 
that  purpofe,  with  procuratories  of  refignation, 
precepts  of  fafine,  and  other  claufes  needful ;  but 
ALSO,  the  faid  C  ought  and  should  be  decerned 
and  ORDAINED  to  make  payment  to  the  purfuer 
of  the  forefaid  liferent  annuities,  during  all  the 
days  and  years  of  her  lifetime,  at  the  terms  above 
fpecified,  by  equal  portions,  the  terms  of  payment 
thereof  being  always  firft  come  and  bygone,  with 
a  fifth  part  more  of  each  term's  payment  of  pe- 
nalty, in  cafe  of  failure,  and  the  legal  intereft 
pf  each  term's  payment,  from  the  time  the  fame 
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&lls  dqe,  during  the  not  payment  thereof.  And 
the  faid  defender  fhould  alfo  be  decerned  and 
OKDAiNED  to  make  payment  to  the  purfuer  of 
the  fum  of -50I.  Steriing,  or  fuch  other  fum  as  our 
laid  Lords  fliall  modtiy,  as  the  expenfe  of  pro- 
cefsi  and  extra^ng  the  decree  to  follow  hereon, 
after  the  form  and  tenor  of  the  forefaid  con- 
traft  of  marriage,  and  laws  and  daily  praftice  of 
Scotland,  ufed  and  obferved  in  the  hke  cafes,  in 
all  points. 

Our  vilx.  is  heuifore,  Sec, 


3.  Summons  qf  AUment  at  the  instance  of  a  Wife 
against  her  Husband. 

George,  &c.  Whereas,  &c.  Ohr  lovite  B, 
that  the  purfuer  was  lawfully  married  to  A,  on 
the  day  of  ,  and  lived  in  family 

with  him  till  the  day  of  ,  when 

the  faid  A,  having  conceived  a  groundlefs  ill-will 
agatnft  the  purfuer,  turned  her  out  of  his  houfe, 
and  has  refilled  all  applications  for  a  reconcilia- 
tion ;  and  the  purfuer  having,  in  vain,  applied  to 
him  for  a  proper  and  decent  aliment,  he  refufes  to 
make  her  any  allowance ;  and  therefore  the 
faid  A  ought  and  should  be  decerned  and 
ORDAINED,  by  decree  of  our  Lords  of  Council 
and  Seifion,  to  make  payment  to  the  purfuer,  his 
wife,  of  the  fum  of  Sterling  yearly,  or 

K  4  iucli 
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fttch  Other  yearly  allowance  as  our  faid  X.ordi^ 
iball  deem  equivalent  to  the  fupport  and  aliiQi&nt 
of  the  purfuer,  and  that  at  two  terms  in  the  year, 
Whitfunday  and  Martinmas,  by  equal  portioas, 
beginning  the  firft  term'*s  payment  thereof  at  the 
term  of  next,  for  the  half  y^r  pr^ 

ceding,  and  fo  forth,  half  yearly  and  termly 
thereafter  during  their  reparation,  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate 
penalty,  in  cafe  of  failure,  with  the  legal  interefl: 
of  the  faid  termly  payments,  from  the  refpe^ive 
terms  of  payment,  during  the  not  payment  there- 
of, together  alfo  with  the  fum  of  56L  Sterling, 
or  fuch  other  fum  as  our  faid  Lords  fhall  modify, 
as  the  expenfe  of  procefs,  befides  the  expenfe  of 
extracting  the  decree  to  follow  hereon  ;  after  the 
form  and  tenor  of  the  laws  and  daily  praftice  of 
Scotland,  ufed  and  obferved  in  the  like  cafes,  in 
all  points. 

Our  will  15,  &c. 


3.  Summom  of  Aliment  at  the  instance  of  a  Son 

against  his  Father. 

George,  &c.  Whereas,  &c.  Our  lovite  B, 
fon  of -A,  That  by  the  law  of  nature,  as  well  as 
by  the  laws  and  practice  of  Scotland,  parents  are 
bound  to  maintain  and  educate  their,  children, 
according  to  their  rank  and  ftation  in  life ;  And 
whereas  the  faid  A  has^  turned  the  purfuer  out  of 
''  doors. 


A  WIFE^S  SHA%^  OF  QOaDS  IN  COMMUNION.    I^g      ' 

doors,  without  education  fitted  i&  his  rank,  or 
any  means  of  fapport,  and  has  refufed  to  educate 
or  maintain  the  purfuer ;  Therefore  the  faid  A 
OUGHT  and  should  be  pecerned  and  ordain- 
ED,  by  decree  of  our  Lords  of  Council  and  Seffion^ 
to  make  payn^e^nt  to  the  purfuer  of  the  fum  of 

yearly,  in  name  of  aliment  and  ex- 
penfe  of  education,  or  of  fuch  other  fum  as  our 
faidXords  fliall  chink  adequate  for  thefe  purpofes  j 
and  that  at  two  terms  in  the  year,  Whitfunday 
and  Martinma$,  by  equal  portions,  beginning  the 
firft  term's  payment  at  the  term,  of 
next,  for  the  half  year  preceding,  and  fo  forth, 
half  yearly  and  termly  thereafter  during  the  hfe- 
time  of  the  purfuer,  with  a  fifth  part  more  of  each 
term's  payment  of  liquidate  penalty,  &c.  (as  in 
file  preceding  example.)  . 

4.  Summons  at  the  instance  of  the  Nearest  of  Kin 
of  the  Wife  against  the  Husband ^  for  tJie  JF(fe*s 
Share  qftfte  Goods  in  Coramurdon. 

George,  &c.  Whereas,  &c;  Our  lovites  C 
and  D,  neareft  in  kin,  and  executors-dative,  of 
the  deceafed  B,  late  fpoufe  to  A,  conform  to  de- 
cree dative  in  their  favour,  of  date  ;  That 
the  marriage  betwixt  the  faid  A  and  B  fubfifted 
for  feveral  years,  and  was  diffolved  on  the 
by  the  death  of  the  faid  B  without  iffue,  by 
which  event^  one  half  of  the  goods  in  communion, 

at 
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at  the  time  of  the  faid  B*s  death^  devolves  on  the 
purfuers,  as  her  neareft  of  kin,  and  which  half  of 
the  faid  gdods  in  communion  amounts,  as  the 
purfuers  have  reafon  to  believe,  to  the  fum  of 
}  and  although  the  purfuers  have  often 
defired  the  faid  A  to  make  payment  to  them, 
equally,  of  the  forefaid  fum  of  ,  at  lead 

to  account  to  them  for  the  half  of  the  goods  in 
communion,  falling  to  the  purfuers  in  manner 
forefaid,  yet  he  refufes  fo  to  do ;  Therefore  the 

iaid  A  OUGHT  and  should  be  decerned  and 

• 

ORDAINED,  by  decree  of  our  Lords  of  Council  and 
Seffion,  to  make  payment  to  the  purfuers  of  the 
forefaid  fums  of  equally  betwixt  them, 

with  intereft  thereof  from  the  Caiid  .  day  of 

,  when  the  faid  marriage  was  diifolved, 
and  in  time  coming  during  the  not  payment  there^ 
of,  together  with  the  fum  of  ,  or  fuch 

other  fiim  as  our  faid  Lords  fhall  modify,  as  the 
cxpenfes,  &c.  {as  in  the  Jbregoing  examples.) 


III.    AQTiONS  ARISING  FROM  TUTORY* 

I .  Summons  at  the  instance  of  a  Pupil  Jar  remav^ 

ing  a  sicspeded  Tutor. 

George,  &c.  Whereas,  &c.  Our  lovite  B, 
That  A,  his  father,  by  his  difpofition,  of  date 
,  nominated  and  appointed  C  and  D  to 
be  tutors  and  curators  to  the  purfuer :    That  on 
the  death  of  the  faid  A,  the  faid  C  and  D  un- 
dertook 


\  'v 
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;deitook  the  oflSce  of  tutory^  committed  to  them 
in  manner  forefaid;  and  had  afi  univerfal  intro- 
miffion  with  the  eftate  and  eSt&s  to  which  the 
purfuer  fucceeded  by  the  death  of  his  father^ 
but  without  making  up,  fubfcribing  and  record*- 
ing  inventories  of  the  faid  eftate,  in  terms  of  the 
a^  of  Parliament  relative  thereto ;  and  has,  be« 
fides,  conducted  the  affairs  of  the  minor  in  an  im« 
proper  manner  :  And  although  the  purfuer  has 
defired  the  faid  C  and  D,  as  fufpe&ed  tutors,  to 
renounce  the  faid  offices  of  tutory  and  curatory 
committed  to  them  in  manner  fprefaid,  and  to  hold 
juft  count  amd  reckoning  with  the  purfuer  for 
their  intromiffions ;  and  to  make  payment  to  the 
purfuer  of  the  balance  appearing  to  be  due  by 
ihem,  YET  they  refufe  and  delay  fo  to  do  ;  there- 
fore it  ought  and  (hould  be  found  and  dec  la- 
RED,  by  decree  of  our  Lords  of  Council  and  Sef« 
fion,  that  the  faid  C  and  D,  as  fufpe£led  tutors^ 
are  incapable  of  exercifmg  the  faid  offices  of  tu- 
turory  and  curatory ;  and  they  ought  and 
SHOULD  be  DECERNED  and  ordained,  by  decree 
fore&id,  to  hold  juft  count  and  reckoning  for 
their  intromiffions  with  the  eftate  and  effe^s  de- 
fcending  to  the  purfuer  from  his  faid  father,  and 
to  make  payment  to  the  purfuer  of  the  fum  of 
Sterling,  or  fuch  other  fum  as  may  be 
found  to  be  due  by  the  faid  C  and  D,  as  the 
;imount  of  their  faid  intromiffions,  with  intereft 
thereof  from  the  date  of  the  citation  to  follow 
liereon,  and  in  time  coming  during  the  not  pay- 

inent 
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ment  of  the  faid  balance.  And  further,  tOf 
make  payment  to  the  puifaer  of  the  fum  of  50L 
Sterling,  or  fuch  other  funi  as  our  faid  Lords 
ihall  modify,  as  the  expense  of  proceis,  &c* 

2.  Summons  at  tJie  Instance  qf  a  Person  after  ar^ 
riving  at  Majority^  against  his  Tutors  and  Cu^ 
rators^ 

George,  &c.  Whereas,  &c.  our  lovit^, 
A,  That  Bj  the  purfuer's  father,  having  died  on 
the  day  of  ,  (at  which  tiine  the 

purfuer  was  years  of  age) ;  and,  without 

having  named  a  tutor  for  managing  the  ;^flfairs  of 
the  purfuer,  C,  neareft  agnate  to  the  purfupr, 
procured  himfelf  feryed  tutor-of-law  to  him,  and 
D  became  cautioner  for  his  faithful  adminiftra- 
tion  of  the  faid  ofEce  of  tutory,  as  the  afl:  of  tuto- 
ry,  and  bond  of  cautionry,  more  fuliy  bear.  That 
thereafter  the  faid  C  entered  upon  the  manage- 
ment of  the  whole  eflate  and  eiFe£ls  of  the  pur-i 
fuer,  and  intromittied  therewith,  by  uplifting  all 
debts  and  fums  of  money  due  to  the.  purfuer,  re- 
ceiving  the  rents  of  his  heritable  property,  and 
granting  difcharges  thereof  to  ]Lhe  tenant,  remov- 
ing tenants,  and  fetting  leafes,  and  in  general 
exercifing  the  office  of  tutory  in  every  refpeft, 
confidently  with  the  nature  of  the  fubjeds  'be- 
longing to  the  purfuer.  That  upon  the 
day  of  ,  the  purfuer  having  attained 

the 
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the  afgfe  of  puberty ;  and  having  full  confidence 
in  the  integrity  and  attention  of  the  faid  C,  he 
made  choice  of  him  as  his  curatpr,  and  he  accept- 
ted  of  the  office,  the  faid  D  becoming  alfo  his 
cautioner  therein.  That  lii  virtue  of  the  faid 
ad  of  curatory,  the  faid  C  continued  his  intro* 
miffibns  with  the  effeds  of '  the  purfuer ;  both 
which  offices  he  exerclfed  to  their  full  extent. 
And  wriEREAs  the  purfuer,  upon  the  day 

of  ,  attained  the  age  of  2 1  years  com- 

plete, atid  means  now  to  enter  on  the  manage- 
ment of  his  own  affairs  ;  but,  before  doing  fo,  it 
is  right  that  the  faid  C  fhould  give  a  full  account 
of  all  fums  of  money  which  he  has  actually  in- 
tromitted  with,  or  which  he  ought  to  have  intro- 
mitted  with,  or  at  leaft  for  tlie  recovering  where- 
of he  ought  to  have  ufed  exaft  diligence  ;  and 
ALTHOUGH  the  purfucr  has  often  defired  and  re- 
quired the  faid  C,  as  principal,  and  D  as  caution- 
er, to  make  out  and  deliver  fuch  an  account,  de- 
biting themfelves  with  what  goods  and  effefts, 
debts  and  fums  of  money,  the  faid  C  intromit- 
ted  with,  belonging  to  the  purfuer,  and  alfo 
with  fuch  goods,  debts  and  fums  of  money  as  he 
has  neglefted  to  recover ;  taking  credit,  on  the 
other  hand,  for  fuch  debts  of  the  purfuer,  or  of 
his  father,  as  he  has  paid  off;  as  alfo,  for  what 
he  nlay  have  properly  laid  out  in  the  maintenance 
and  education  of  the  purfuer,  or  for  what  he  may 
have  deburfed  for  his  benefit ;  and  to  make  pay- 
ment 
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ment  of  what  balance  fhould  thence  2pp€Sit.to  btf 
'  due  to  the  purftier ;  nevertheless  they  refufe 
and  delay  fo  to  do  :  Therefore,  the  faid  G  and 
D  ought  and  should  be  decerned  and  or* 
PAINED,  by  decree  of  our  Lords  of  Council  and 
Seffion,  to  EXHIBIT  and  produce  befcH'e  them 
an  account  of  charge  and  difcharge,  dating,  on 
the  one  fide,  the  intromiffions  of  the  faid  C  with 
the  effeds  belonging  to  the  purfuer,  and  alfo  bis 
omiilions ;  and,  on  the  other,  the  debts  he  has 
paid,  and  the  fums  he  has  laid  out  for  the  purfuePs 
behoof,  to  be  feen  and  eonfidered  by  our  faid 
Lords  ;  and  the  faid  C  and  D  ought  and  should 
be  decerned  and  ordained,  by  decree  of  our 
faid  Lords,  to  make  payment  to  the  purfuer  of  the 
fum  of  Sterling,  or  fuch  other  fum  as 

(ball  appear  to  be  the  balance  due  by  them  to  the 
purfuer  on  the  forefaid  accounts,  with  the  faid 
annualrent  thereof,  fince  the  day  of 

laft,  when  the  office  of  curatory  expired;  and  in 
time  coming  till  payment }  together  with 
Sterling,  or  fuch  other  fum  as  our  faid  Lord^ 
fliall  modify,  as  the  expenfe  of  procefs,  be- 
fides  the  expenfe  of  extradiing  the  decree  to  foI« 
low  hereupon ;  conform  to  the  writs  libelled  on, 
and  laws  and  daily  pra6iice  of  Scotland,  ufed 
and  obferved  in  the  like  cafes  in  all  points,  as  is 
alleged. 

Our  will  is  hereforb,  &c. 

3,  Sumnums^ 
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3.  Summons  at  the  Instance  (f  Tutors  and  Cura- 
rators  against  their  Pujfdl^  after  he  has  attained 
Majority. 

G£QR.oSy  &c.  Our  lovitbs,  B,  C  and  D, 
That  the  de^eafed  A,  by  his  nomination  of 
tutors  and  curators,  dated  ,  nomin- 

ated and  appointed  the  purfuers,  or  fuch  of  them 
as  fhpuld  accept,  to  be  tutors  and  -curators  to  F, 
his  only  fon  and  heir,  with  the  ufual  power  of  in- 
tromitting  with  the  eflate  of  the  faid  A  ;  and  de- 
claring that  they  fliould  be  liable  only  for  their 
a&ual  intromiffions,  but  not  for  omlffions  or  ne- 
glects, nor  singuli  in  soUdum.  That  upider  the 
£3ud  noipination,  the  purfuers  entered  on  the  ma- 
nagement of  the  eftate  of  the  faid  F,  made  up  in- 
ventories, and  had  a  total  intromiflion  with  his 
funds  and  eflate,  the  produce  whereof  was  applied 
in  cxtindion  of  the  debts  due  by  the  deceafed, 
and  in. the  maintenance  and  education  of  the  (aid 
F.  That  the  eftate  and  effects  left  by  the  faid 
A,  not  being  fufficient  to  anfwer  the^  many  de- 
mand^ made  by  his  creditors,  the  purfuers  not 
only  advanced  confiderable '  fums  of  money  from 
their  own  funds,  but  entered  into  obligations  to 
pay  the  debts  of  the  deceafed  A,  that  his  credi- 
tors might  be  induced  to  delay  enforcing  thefe 
payments,  by  adjudging  the  heritable  property  of 
the  deceafed  ;  and  the  faid  F,* their  pupil,  having 

attained 
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attained  the  years  of  majority,  upon  the 
day  of  >  the  purfuers  made  up  an  ac* 

count  of  charge  and  difcharge  betwixt  him  and 
them,  from  which  it  appeared  that  there  was  a 
balance  due  to  the  purfuers  of  ;  which 

account  is  herewith  produced.  And  altiIouch 
the  purfuers  have  often  defired  add  required  thel 
faid  F,  NOT  ONLY  to  make  payment  of  the  faid 
balance  of  Sterling,  but  also  to 

relieve  them  of  the  obligations  they  have  come 
under  for  his  behoof,  and  to  difcharge  them  of 
their  intromiffions  during  their  faid  offices  of  tu- 
tory  and  curatory  ;  yet  he  refufes  and  delays  fo  to 
do  :  Therefore  the  faid  F  ought  and  should 
be  DECERNED  and  ordained,  by  decree  of  our 
Lords  of  Council  and  Seflion,  not  only  to  make 
payment  to  the  purfuers  of  the  faid  fum  of 
Sterling,  being  the  balance  due  to  them  in  the 
faid  accounts,  with  the  intereft  thereof  from  the 
dates  of  the  refpeftive  advances  by  the  purfuers, 
and  till  payment  thereof;  but  also  to  relieve 
them  of  the  obligations  they  have  come  under 
for  his  behoof,  and  to  grant  them  a  difcharge  of 
their  aftings,  in  their  faid  offices  of  tutory  and  cu- 
ratory. And  further,  the  faid  A  ought  and 
SHOULD  be  decerned  and  ordained,  by  decree 
forefaid,  to  make  payment  to  the  purfuers  of  the 
fuin  of  ,  or  of  fuch  other  fum  as  our 

faid  Lords  (hall  modify  as  the  expenfe  of  this 
procefs,  befides  the  expenfe  of  extraQing  the  de- 

I  crec 
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tree  to  follow  Hereon ;  after  the  form  and  tenor 
of  the  laws  and  daily  praftice  of  Scotland,  ufed 
and  obferved  in  the  like  cafes  in  all  points. 
Our  will  is,  &c. 


IV.      ACTIONS  AMONGST  HEIRS. 

1  •  Stmmums  (^Ccillation  amongst  younger  Cliildren. 

George,  &c.  Our  lovites,  A,  Band  C, 
younger  children  of  the  deceafed  D,  procreated 
betwixt  him  and  the  alfo  deceafed  E,  his  fpoufe  : 
That  the  faid  0,  by  a  bond  of  provifion,  bearing 
date  ,  executed  by  him  in  favour 

of  F,  his  fecond  .fon,  became  bound,  for.  the 
caufes  therein  fpqci.fied,  to  pay  to  the  fald  F,  at 
his  marriagje,  or  attainii\g  the  age  of  21  years  com- 
plete, the  fum  of  500I.  Sterling  mpney :  That 
the  faid  F  having  thereafter  married 

,  the  faid  D,  his  father,  did  accordingly 
make  payment  to  him  of  the  faid  provifion,  con- 
form tp  his  difcharge  granted  therefor,  upon  the 
back  of  the  faid  bond,  bearing  date 
That,  notwithftanding  thereof,  th^  faid  F,  fince 
the  de^ith  of  the  faid  D,  infifts  not  only  to  have  a 
full  fourth  fliare  of  one  half  of  the  moveable  funds 
and  effefts  left  by  him,  as  being  one  of  his  four 
younger  children,  and  neareft  in  kin,  which  the 
purfuers  do  not  oppofe  j  but  the  faid  F  does  in- 
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fid  to  have  a  ftill  fourth  (hare  of  the  other  half  of 
the  move^le  funds  and  effeds  which  belonged 
to  the  faid  D,  and,  upon  his  death,*  do  now  fait 
and  pertain  to  his  younger  children  as  their  legi- 
tim,  and  that  without  collating  with  tfie  pur- 
fuers  the  faid  500L  already  drawn  by  him,  and 
intereft.  thereof,  which  they  apprehend  is  contrary 
to  all  Taw  and  equijty  :  Therefore,  ihv  faid  F 
OUGHT  and  should  be  decerned  and  ordain* 
ED,  by  decree  of  the  Lords  of  our  Council  and 
Seffion,  to  COLLATE  the  forefaid  fum  of  500L 
Sterling,  and  annualrents  thereof  fince  the  date 
of  the  difcharge,  with  the  puriuers,  and  to-  make 
payment  to  each  of  them  of  one  fourth  part  there* 
of ;  and,  in  cafe  he  fail  fo  to  do,  it  otroKT  and 
SHOULD  be  FOUND  and  declared,  by  decree 
forefaid,  that  the  faid  defender  has  no  claim,  right 
or  title  whatfbever,^  to  any  fharc  or  proportion  of 
the  half  of  the  faid  defunct's  moveable  funds  and 
effeds,  which  fatl  and  belong  to  his  younger 
children  as  their  legitim ;  and  that  the  purfuers 
have  the  only  right  and  intereft  therein,  conform 
to  the  laws  and  daily  pradice  of  Scotland,  iifed 
and  obferved  in  the  like  cafes^  }n  ail  points,  a9  i» 
alleged. 

Our  will  is,  &c. 
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2,  Swnmms  qf' Collation  at  the  Instance  of  an 
Heir  against  the  Executors* 

Ceorge,  ice.  Whereas  it  is  humbly  meant 
and  fliown  to  us  by  our  lovite  A,  immediate 
elder  brother-german  and  heir  of  line  and  of  con* 
queft  of  B,  now  deceafed.  That  the  faid  B  died 
lately,  without  having  executed  any  deed  of  fettle- 
tnent,  leaving  a  very  confiderable  heritable  and 
moveable  eftate  :  That  his  heritable  eftate  devolv- 
ed upon  the  purfuer  ;  and  a  litle  to  his  moveable 
fubjeds  was  made  up  by  confirmation  before  the 
Commifiary  of  R,  in  the  perfons  of  D,  E  and  F, 
his  fifters-german,  as  executors  qua  neareft  in  kin 
to  the  faid  B,  by  virtue  of  which  they  have  ta- 
ken pofieffion  of  his  whole  moveable  effeds,  in« 
eluding  bonds,  bills,  Account  books,  and  other 
writings,  grounds  and  vouchers  of  debt,  which 
belonged  and  were  due  to  the  faid  B  at  the  time 
of  his  death :  That  as  the  purfuer  ftands  in  the 
fame  degree  of  relation  to  the  faid  B,  which  D^ 
£  and  F  do,  he  is  entitled,  by  the  eftabliihed 
laws  and  pradice  of  this  realm,  to  collate  with 
them  the  heritable  and  moveable  eftate  which 
belonged  to  the  faid  B,  by  throwing  the  •  whole 
into  one  aggregate  fund,  and  drawing  an  equal 
fourth  jQiare  of  the  clear  refidue  of  the  whole 
proceeds,  along  with  his  faid  fifters,  after  previ- 
oufly  paying  off  the  whole  debts  which  were  juft- 
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ly  due  by  the  faid  B  at  the  time  of  his  death. 
And  although  the  purfuer  has  often  defiredafid 
required  the  faid  D,  E  and  F,  to  collate  the  faid 
B*s  whole  heritable  and  perfonal  eftate,  yet  they 
refufe,  at  leaft  delay  fo  to  do.     Therefore,  it 
OUGHT  and  should  be  found  and  declared^ 
by  decree  of  our  Lords  of  Council  and  Seffion,  i'hat 
the  purfuer  is  entitled  to  collate  with  his  fifters, 
in  manner  forefaid,  the  fucceflion,  heritable  and 
moveable,  which  hath  devolved  on  him  and  them 
refpeftively,  by  the  faid  B^s  death  ;  and  it  being 
fo  found  and  declared,  the  faid  D,   E  and  F'^ 
OUGHT  and  should  be  decerned  and  ordain- 
ED  to  exhibit  and  produce,  before  our  faid  Lords, 
the  whole  bonds,  bills,  account-books,  and  other 
grounds  of  debt,  vouchers,  and  fecurities  whatfo- 
fjver,  which  belonged  to,  and  were  in  the  cuftody 
of  the  faid  B,  or  of  any  other  perfon  or  perfons, 
for  his  behoof,  at  the  time  of  his  death,  add  which 
have  fince  been  intromitted  with,  or  any  how 
come  into  the  cuftody  or  poffeffion  of  the  faid  de- 
fenders, or  any  of  them,  in' order  that  the  pur- 
fuer, or  others  in  his  beKalf,  may  have  an  oppor- 
tunity  of  infpeding  and  examining  the  fame,  and 
making  inventories  thereof  j  and  alfo  to  exhibit 
and  produce  a  full  and  &ir  ftate  of  the  intromif- 
Jions  had  by  them  with  the  executry  or  perfonal 
funds  and  eSeds  which  belonged  to  the  faid  B» 
fo  that  the  purfuer  may  have  a  clear  view  of  the 
whole  executi'y  funds,  and  of  the  claims  compe- 
tent 
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tent  againfl;  the  fame ;  and  upon  the  faid  A's  mak* 
ing  up  a  title  in  his  perfon  to  the  faid  heritable 
eftate  which  belonged  to  the  faid  B,  and  deliver- 
ing  to  the  faid  D,  £  and  F,  a  valid  and  formal 
difpofition  in  their  favour,  of  three  fourth  parts 
thereof  pro  indiviso  with  him,  they,  the  faid  de- 
fenders, OUGHT  and  should  be  decerned  and 
ORDAINED,  by  decree  forefaid,  not  only,  in  like 
manner,  to  complete  titles  to  the  whole  moveable 
eftate  or  e:£ecucry  of  the  faid  B,  and  to  grant  a 
valid  and  complete  conveyance  of  one  fourth  part 

^thereof  pro  indiviso  with  them,  in  favour  of  the 
purfuer  and  his  heirs  and  ailignees ;  but  alfo  to 
hold  juft  count  and  reckoning  with  him  for  their 
whole  intromiffions  with  the  faid  B's  moveable 
or  perfonal  eftate,  and  make  payment  to  him  of 
one  fourth  part  of  the  clear  balance  aridng  from 
fuch  intromiffions,  after  deduflion  of  the  neceifary 
charges  and  expenfes  incurred  in  making  up  titles 
thereto,  and  fecuring  'and  recovering  the  fame ; 
they,  in  like  manner,  allowing  the  purfuer  credit, 
at  accounting  with  them,  for  the  expenfe  incur- 
red in  making  up  titles  to  the  faid  B*s  heritable 
eftate,  and  in  managing  the  fame,  and  in  recover- 
ing  the   proceeds   thereof:    And   lastly,  the 

,  whole  defenders  before  named  ought  and  should 
be  pECERNED  and  ordained,  jointly  andfeveraU 
ly,  by  decree  forefaid,  to  make  payment  to  the 
faid  purfuer  of  <  Sterling,  as  the  expenfe  of 

this  procefs,  and  of  extrafting  the  decree  to  fol- 

I4  3  low 
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low  hereon,  after  the  form  aiid  tenor  of  the  laws 
and  daily  pradice  of  Scotland,  ufed  and  obferved 
In  the  like  cafes  in  all  points,  as  is  alleged^ 
Our  will  is,  &c. 


3*  Stmmums  of  Relief  at  the  instance  of  an  Heir 

against  an  Ea:e€Ut&r^ 

George,  &c*  Whereas,  &c.  our  lovite  A, 
eldeft  lawful  fon  and  heir  ferved  and  retoured  to 
the  deceafed  B,  That  although,  by  law,  the  heir 
and  executor  are  liable  to  the  creditors  of  the  de? 
fund  in  payment  of  his  juft  and  lawful  debts,  yet 
the  executor  is  obliged  to  relieve  the  heir  of  the 
perfonal  debts,  in  fo  far  as  the  executry  and  n^ove- 
able  eftate  extends :  And  trve  it  is,  that  the 
purfuer,  as  heir  of  his  faid  fatlier,  is  purfued  at 
the  inftance  of  the  perfoiis  after  named,  for  pay* 
xnent  of  the  debts  after  fpecified— ^A«*e  $tate  the 
claimants^  and  amount  of  the  debts) — And  although 
the  purfuer  has  often  defiried  C,  executor  decern- 
ed and  confirmed  to  the  faid  deceafed  B,  who  at 
leaft  has  intromitted  with  his  moveable  eft^te  to 
the  extent  of  the  faid  debts,  to  free  and  relieve 
the  purfuer  of  the  forefaid  debts,  for  which  he 
is  diftreifed  in  manner  forefaid :  Therefore, 
the  faid  C  ought  and  should  be  decerned 
and  ORDAINED,  by  decree  of  our  Lords  of  Council 
^nd  Seflion,  to  free  and  relieve  the  purfuer  of  the 

debts 
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Tjcfore  fpecified,  due  by  his  faid  father,  and  to 
procure  from  the  faid  creditors  the  forefaid  bonds, 
and  other  grounds  of  debt  above  mentioned,  with 
fufficient  acquittances  and  difcharges  thereof:  And 
FURTHER,  the  faid  defender  ought  and  should 
be  DECERNED  :?ind  O'Rdained,  by  decree  fore- 
faid, to  niak^  payment  to  the  purfuer  c^  the  fum 
of  ,  or  fuch  otiier  fum  as  our  faid  Lords 

ihall  modify  as  the  expenfe  of  this  procefs,  befides 
the  expenfe  of  extrading  the  decree  to  follow 
hejipeon,  agreeably  to  the  laws  and  daily  pradice 
of  Scotland,  ufed  and  obferved  in  the  like  cafes^ 
in  all  points. 

•Our  WILL  IS,  &c« 

V.    Actions  ojp  Restitution. 

Summom  qf  Repetition  ex  condi£tione  indebiti. 

George,  &c.  Whereas,  &c.  our  lovite  A, 
That  an  annuity  of  tool.  Sterling  was  payable 
by  the  purfuer  to  the  deceafed  B,  at  two  ternis 
in  the  year,  Wbitfund^y  and  Martinmas,  by  e- 
qual  portions,  in  terms  of  an  obligation  by  the 
purfuer  to  him,  of  date  ,  as  the  fame 

bears.  That  th^  faid  B  having  died  in  the 
month  of  April,  there  was  due,  under  the  fore- 
faid obligation,  only  the  half  yearns  annuity  pay- 
able at  the  term  of  Martinmas  preceding,  not- 
withftanding  whereof,  the  purfuer  paid  to  C,  tb^ 

L  4  executor 
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executor  of  the  faid  B,  believing  it  to  be  due^  the 
half  yearns  annuity  that  would  have  been  payable 
to  B  at  Whitfunday  ,  had  the  faid 

B  furviyed  that  term  ;  which  payment  is  inftruft- 
ed  by  the  difcharge  of  the  faid  C,  of  date  ^ 

here  referred  to.  That  having  made  this  pay- 
ment through  midake,  and  without  any  legal  or 
juft  caufe,  the  purfuer  is  entitled  to  repetition 
thereof;  And  although  the  purfuer  has  often 
defired  the  faid  C  to  repeat  and  pay  back  the  fore* 
iaid  fum  of  50K  Sterling  paid  to  him  in  manner 
forefaid,  and  tp  which  he  has  no  jufl:  right,  yet 
he  refufes  and  delays  fo  to  do  :  Therefore,  the 
faid  C  OUGHT  and  should  be  decerned  and  or« 
DAiNED,  by  decree  of  our  Lords  of  Council  and 
Seflion,  to  repeat  and  pay  back  to  the  purfuer  the 
forefaid  fum  of  50I.  Sterling,  with  intereft  there- 
of from  and  fince  the  date  of  the  faid  difcharge, 
and  in  time  coming  during  the  not  payment }  As 
ALSO,  to  make  payment  to  the  purfuer  of  the  fum 
of  50I.  Sterling,  or  fuch  other  fum  as.ourfud 
X4ords  ihall  modify  .^s  the  expenfe  of  this  proce&, 
befides  the  expenfe  of  extrading  the  decree  to 
follow  hereon,  after  the  form  and  tenor  of  the 
laws  and  daily  pradice  of  Scotland,  ufed  and  ob« 
ferved  in  the  like  cafes,  in  all  points. 
Our  wii^L  IS,  &c. 


VI. 
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VL    Action  of  ItE?ARATioN. 

Summons  of  Damages. 

txEOiaoE,  &c.  Whereas,  &c.  our  lovite  A, 
That  B  has,  in  an  underhand  manner,  flandered 
and  abufed  the  purfuer,  and  endeavoured  to  ruia 
the  credit,  and  hurt  the  purfuer's  reputation  as  a 
fair  dealer,  and,  in  particular — (Jiere  state  the 
acts  p  be  proved) — That  in  confequence  of  this 
unjuftifiabie  condud,  the  purfuer  has  been  hurt 
in  his  bufmefs,  and  his  credit  much  affeded,  and 
is  therefore  jufily  entitled  to  a  full  recompenfo 
and  reparation,  and  which  he  has  accordingly  de- 
iGred  the  faid  B  to  make  ; .  yet  he  refufes  and  de« 
lay^  fo  to  do.  Therefore,  the  faid  B  ought 
and  SHOULD  be  decerned  and  ordained,  by 
decree  of  our  Lords  of  Council  and  Seflion,  to 
make  payment  to  f he  faid  purfuer  of  the  fum  of 
loool.  fterling  in  name  of  damages,  and  the  fur- 
ther fum  of  lool.  Sterling,  or  fuch  other  fum  as 
pur  faiid  Lords  fliall  modify  as  the  expenfe  of  the 
prefent  procefs,  befides  .the  expenfe  of  extrading 
the  decree  to  follow  hereon,  after  the  form  and  tc* 
nor  of  the  laws  and  daily  pradice  of  Scotknd,  ufed 
and  obferved  in  the  like  cafes,  in  all  points. 

Our  will  is,  &c* 

Action 


N, 
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ACTION  OF' DEPOSITATION. 

Summons  on  /A^e££c^.Nautse,Caupones,  Stabularii. 

*  f  ■,.  z        »       ■ 

George,  &c.  Whereas,  &c.  Our  Lovite 
A,  that  upon  the  day  of  ,  on  his 

journey  from  to  ,  having 

put  up  at  the  inn  kept  by  B,  at  ,  he 

delivered  to  C,  fervant  to  the  faid  B,  his  horfe — 
(describe  Mm) — defiring  him  to  put  the  horfe  into 
the  ftable,  and  to  give  it  a'  feed  of  corn.  That 
upon  calling  for  the  faid  horfe,  in  order  to  purfue 
his  journey,  the  horfe  could  not  be  found.  And 
true  it  is,  that  the  faid  horfe  coft  the  purfuer  the 
fum  of  Sterling,  and  the  faddlc 

and  bridle  cod  ,  and  were,  at  the 

time  they  were  loft,  worth  the  fum  of 
Sterling ;  for  proving  of  which  value,  the  purfuer's 
oath  in  fupplement  ought  to  be  admitted ;  which 
fum  the  faid  B  is  liable  in  to  the  purfuer,  unlefs 
he  reftores  to  him  the  faid  horfe,  bridle  and  fad- 
die.  Therefore  the  faid  B,  defender,  ought 
and  should  be  decerned  and  ordained,  by 
decree  of  our  Lords  of  Council  and  Seflion,  to  re- 
ftore  to  the  purfuer  the  faid  horfe,  faddle  and  bri- 
dle, in  as  good  order,  ftate  and  condition,  as  whea 
he  received  them ;  or  otherway s,  to  msdce  payment 
to  the  purfuer  of  the  faid  fum  of  Ster- 

ling, as  their  value,  with  the  legal  intereft  there- 
of from  the  faid  day  of  ,  during 

the 
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the  not  payment  thereof;  and,  in  either  event,  he 
ought  and  fhould  be  decerned  and  ordained 
to  make  payment  to  the ,  purfuer  of  the  fum  of 
Sterling,  or  fuch  other  fum  as  our  faid 
Lords  fliall  modify,  as  the  expenfe  of  this  procefs, 
with  die  expenfe  of  extrafting  the  decree  to  fol- 

« 

low  hereon,  after  the  form  and  tenor  of  the  laws 
and  daily  practice  of  Scotland,  ufed  and  obferved 
in  the  like  cafes,  in  all  points* 
Our  will  is,  &c. 

Sect*  L— Possessory  Actions. 

Possessory  aftions,  we  are  told  by  Stair, 
B  4,  tit.  3,  §  47,  "  are  thofe  wherein  anab- 
folute  right  is  not  infifted  for,  but  pofleffion  is 
claimed  to  be  attained,  retained,  or  recovered, 
fuch  as  aftions  of  fpulzie,  or  wrongous  intro- 
miliion  with  moveables,  where  the  purifuer 
need  not  prove  an  abfolute  right,  but  a  lawful 
pofleffion.  '*  And  Mr  Er{kine  defcribes  them 
as  actions  "  in  which  the  point  of  right  is  not 
4ire£tly  concerned,  but  barely  that  of  poflef- 
fion i' — they  are  competent,  either  for  attaining 
pofleffion— rfor  holding  it  after  it  is  got — or  for 
recovering  it  after  it  has ,  been  lofl:.  '*  B.  4, 
tit.  J,  §47. 

I  fhall,  in  this  order,  give  examples  of  the 

forms  of  thefe  adlions. 

^'     '  J.  For 
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1.  For  attahm^  Posse^Sf^. 

Summons^  at  the  Jnstdnce  qf  a  Purcliaser  against 

a  Seller. 

George,  &c.  Whereas  it  is  humbly  meant 
and  ibawn  to  us  by  our  Lovite  A,  that,  by  dif- 
pofition,  dated  ,  B  fold,  alienated  an4 

difpoxied  to  the  purfuer,  and  his  heirs  and  ailig- 
nees,  the  lands  of  ,  the  entry  to^ 

vrbich  was  declared  to  be  at  the  term  6f  Whit* 
funday  lafl: ;.  upon  which  difpofition  the  purfuer 
was  infeft  in  the  faid  lands,  conform  to  inftrument 
of  fafine  thereon  ih  his  favour,  dated  ; 

by  virtue  of  which  titles,  the  purfuer  has  the  ab- 
folute  property,  and  exclufive  right  of  pofieffing 
t|ic  faid  lands  :  kqtwithstandIKo  whereof, 
and  ALTHOUGH  the  purfuer  has  often  defired  and 
required  the  faid  B  to  cede  unto  him  the  peace- 
able pofTeffion  of  the  faid  lands,  yet  the  faid  B 
moft  illegally,  and  contrary  to  his  obligation  ii| 
faid  difpofition,  withholds  from  him  the  pofleffion 
thereof:  Therefore,  the  faid  defender  ouqht 
and  should  be  decerned  and  ordained^  by 
decree  of  the  Lords  of  our  Council  and  Sefiion, 
to  flit  and  remove  himfelf,  his  wifp,  bairns,  fer- 
vants,  cotters,  dependants,  goods  and  gear,  furth- 
SMEid  from  the  faid  lands  and  others  above  fpecifi- 
ed,  at  the  term  of  ,  and  tO| 

leave  the  fame  void  and  redd,  to  the  effe&  the 
purfuer,  by  himfelf,  or  others  in  his  qame,  may 

entef 
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enter  thereto,  and  pollef^,  labour  and  enjoy  the 
fame,  and  difpofe  thereof  at  pleafure,  in  time  com- 
ing. And  in  cafe  the  defender  fiiall  continue  to 
poiTefs  the  lands  and  others  fofefaid,  of  any  part 
thereof,  after  the  faid  terra  of  next,  he 

ouorif  and  should  be  decjbrned  and  okdaih^ 
BD,  by  decree  forefaid,  to  make  payment  to  the 
purfuer  of  the  fum  of  Sterling,  or  fuch 

Other  fum  as  our  faid  Lords  fhall  modify,  as  the 
violent  profits  of  the  poflefTion,  and  of  the  fum  of 

Sterling  of  damages,  incurred  by  his 
not  removing  at  the  faid  term,  befides  the  lum  of 
,  or  fuch  fum  as  (hail  be  modified  as  the 
expenfe  of  this  procefs,  befides  the  expenfe  of  ex« 
tradling  the  decree  to  follow  hereon,  after  the  form 
and  tenor  of  the  writs  libelled,  laws  and  daily 
praftice  of  Scotland,  ufed  and  obfenred  in  the  like 
cafes,  in  all  points.    Our  will  is,  &c. 


2.  Far  preserving  Possesion. 

Summons  of  Molestation. 

George,  &c;  Whereas  it  is  humbly  meant  and 
flK)wn  to  us,  by  our  Lovite  A,  that  he  (lands 
heritably  inf^ft  and  feifed  in  (or  is  proprietor,  or 
tackfman  of,  as  the  case  may  be)  all  and  WHOLi 
the  lands  of       .  ,  lying  in  con- 

form to  inftrumeiit  of  fafine  (or  conform  to  tack  as 
the  case  may  be)  dated  .   And  although 

the 
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the  purfuer  has  been  in  the  peaceable  and  nninter^ 
rupted  pofleflion  of  the  {laid  lands  and  others  for  ma- 
ny years  paft ;  nev*rtheless,  B  and  C,  by thent- ' 
felves,  or  others  in  their  names,  or  by  their  defire, 
without  any  warrant  of  law,  or  the  purfuer's  con- 
fent,  did,  upon  the  day  of  ,  or  upon 

one  or  other  of  the  days  of  the  faid  nionth,  trouble 
and  moled  the  purfuer  in  the  peaceable  pofTeiCon  of 
the  faid  lands  and  others — (here  specify  the  particu* 
lar  a£k  of  moleftation,  and  then  say) — from  all 

WHICH  it  is  evident,  that  the  faid  defenders  have 

» 

been  guilty  of  great  injuftice,  and  an  outrageous 
aft  of  moleftation  towards  the  purjfuer,  and  arc 
liable,  conjunftly  and  fcverally,  for  the  lofs  and 
damage  he  has  thereby  fuftained  :  Therefore,  it 
OUGHT  and  should  be  found  and  declared,  by 
decree  of  the  Lords  of  our  Council  and  Seffioiv- 
that  the  faid  defenders  have  done  wrtSng^n  the 
faid  moleftation  ;  andjthey'ouoHT  and  should  be 
decerned  and'ORBAiNED,  by  decree  forefaid, 
not  only  to  defift  and  ceafe  from  molefting  or 
troubling  the  purfuer  in  the  pofleflion  of  the  faid 
lands,  and  others,  but  alfo  to  make  payment  to  the 
purfuer  of  the  fum  of  in  mmt  of  da- 

mages, with  the  fum  of  as  the  expenfes 

of  procefs,  befides  the  expenfe  of  extrafting  the  de- 
cree to  follow  Hereon,  conform  to  the  laws  and  daily 
praftice  of  Scotland,- ufed  and  obfervedin  the  like 
cafes,  in  all  points,  as  is  alleged. 
Our  WILL  IS,  &c* 

I  3,  Far 
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3.  Por  recofdering  Pos^ssum. 

Summons  of  SpUlzie  of  Moveables. 

George,  &c.  Whereas  it  is  humbly  meaixt 
and  fhown  to  us,  by  Our  Lovite  A,  that  he  is 
tackfman  of  the  lands  of  ,  and  pertinentg 

thereof,  lying  in  j  and  although 

the  whole  (locking  of  the  faid  farm  is  the  abfolute 
property  of  the  purfuer,  and  were  in  his  poffeffion; 
NEVERTHELESS  B  did,  upon  the  day 

of  ,  or  upon  one  or  other  of  the 

days  of  that  month,  by  himfelf,  or  others  in  his 
name,  or  by  his  defire,  violently,  illegally,  and  un- 
warrantably intromit  with,  fpulzie  and  carry  off 
from  the  faid  lands — {or  other  place^  as  the  case 
may  happ^  to  be) — the  articles  following,  viz.— 
(here  mention  the  different  articles  fpulzied,  and 
the  refpeftive  values  of  each,  or  insert  a  flump 
fum,  and  the  particulars  can  be  condescended  on 
in  the  course  of  the  process) — then  pertaining  and 
belonging  to  the  purfuer  ;  and  the  faid  B,  defend- 
er, has  kept  and  detained  the  fame  ever  fmce ; 
and  which  articles,  fo  carried  off,  would  have 
yielded  to  the  purfuer  the  refpedive  values  and 
prices  above  mentioned,  befides  excrefcent  pro- 
fits, had  they  not  been  violently  fpulzied  and  ta- 
ken away  by  the  faid  defenders  and  their  fore- 
faids,  and  illegally  kept  and  detained  by  them 
ever  fince :  therefore,  it  ought  and  should  be 

■ 
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90UND  aiid  DECLARED,  by  decrcc  of  the  Lords  of 
Our  Council  and  Seilion,  That  the  defender  has 
done  wrong  in  committing  the  faiJ  fpulzie,  and 
detaining  the  goods  fo  fpulzied  by  him,  as  afore- 
laid  i  AND  he  OUGHT  and  should  be  decerned 
and  ORDAINED^  by  decree  forefaid,  to  reftore  and 
redeliver  the  fame  to  the  purfuer,  in  fuch  ftate 
and  condition  as  they  were  in  before  the  faid  fpul- 
me  was  committed }  or  otherwife,  to  make  pay- 
ment to  him  of  the  forefaid  fum  of  , 
as  the  value  and  price  thereof,  and  of  the  fum  of 
,  as  the  tiolent  profits  of  the  Tame  fince 
the  faid  fpulzie  was  committed,  and  of  the  violent 
profits  thereof  in  all  time  coming,  during  the  not 
reftoration  thereof;  and  further,  of  the  fym  of 

Sterling,  of  damages,  together  with 
as  the  expenfe  of  procefs,  befides  extrading  the  de- 
cree to  follow  hereon,  conform  to  the  laws  and 
daily  pradice  of  Scotland,  ufed  and  obferved  in 
the  like  cafes,  in  all  points,  as  is  alleged. 
Our  will  is,  &c. 

Sect.  IIL— Declaratory  Actions. 

A  declaratory  aQ:ion,  properly  fpeaking,  is  an 
aflion  in  which  fome  right  of  property,  or  of 
fervitude,  is  declared,  but  where  no  demand  is 
made  upon  the  defender.  At  the  fame  time, 
many  of  our  declarators  contjun  conclnlions 
againft  the  defender  for  the  expenfes  of  procefs. 

Some 
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Bavak  of  thefe  foritiB,  as  the  declarator  bf  itti- 
tancy  of  the  right  of  An  heir  of  entail,  and 
of  the  tinfel  of  fuperiority,  have  been  giVeil 
tinder  the  titles  with  which  thefe  forms  are 
connefted  ;  and  I  fiiall  give  a  few  examples  of 
the  remaining  forms  falling  under  this  clafs  of 
fiflions* 


1 .  Summons  qf  DeckMtor  of  Proper^. 

GEdkGE,  &c.  Whereas,  &c.  Our  LoVitb 
-A,  That  the  putfuer  (lands  heritably  Jnfeft,  and 
feafed,  in  all^  and  wHoLE«-(fer^  tiMrdte  the 
brndsy-^znd  that  upon  an  inftriiment  of  fafnle,  of 
date  ,  and  recorded  ,  proceed- 

ing upon  a  difpofition  of  the  fald  hnds  in  his  h" 
vour ,  granted  by  ;  in  virtue  of 

which  title,  the  purfuer  has  the  only  gopd  and 
undoubted  tight  and  title  to  the  forefaid  lands, 
and  others  above  fpedified,  with  the  pertinents 
thereof:  notwithstakdinc?  whereof,  B  has 
thought  fit,  of  late,  without  any  title  whatever; 
to  aflame  and  fake  poifeiHon  of .  a  part  of  the  faid 
lands,  lying  without  the  boundaries  of  the  faid 
property,  amounting  to  the  quantity  of  aCcres, 
or  thereby';  an'd  although  the  purfuet  has  of- 
ten defired  and  required  the  faid  B  to  relitiquiih 
a«ki  give  up  to  him  the  polTeffion  of  the  faid  piece 
of  ground^  confifting  of  the  4^anthy  of  ground 
above  written,  yet  the  faid  B  refufes  fo:  to  do^ 
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Therefore  itouoHt  and  wjouLDbe  found  and 
DECLARED,  by  dccrec  of  our  Lords  of  Council 
and  SefQon,  that  the  faid  purfuer  has,  in  virtue  of 
his  rights  and  infeftments  in  the  lands  and  others^ 
above  written,  the  only  good  and  undoubted  right 
and  title  to  all  and  whole  the  forefaid  lands 
tod  others  above  fpecified,  with  their  pertlpents  ; 
and  that  the  forefaid  piece  of  ground,  part  of  the 
faid  lands  aflumed  and  taken  poiTeflion  of  by  the 
ifaid  By  is  part  of  the  lands  contained  in  the  title 
deeds  of  the  purfuer,  and  pertains  heritably  in 
property  to  the  purfuer.  And  the  fame  being 
fo  found  and  declared,  the  faid  B  ought  and 
should  be  d^ecerned  and  ORDAINED,  by  decree 
forefaid,  inftantly  to  cede  and  give  up  to  the  pur- 
fuer, pofleilion  of  the  faid  piece  of  ground,  con- 
lifting  of  the  quantity  of  ground  above  exprefied, 
as  part  of  the  purfuer's  property,  and  to  flit  and 
remove  tiimfelf,^  and  all  others,  furth  and  from 
the  fame,  to  the  effed  the  purfuer  may  enter  to  the 
pofleffion  thereof,  and  enjoy  and  poflefs  the  fame 
as  his  own  proper  heritage,  in  all  time  coming  ;; 
AND  ALSO,  the  faid  B  ought  and  should  be  de- 
cerned and  ORDAINED,  by  decree  forefaid,  ta  de- 
lift  and  ce^fe  from  troubling  or  molefting  the 
purfuer  in  the  peaceable  enjoyment  and  po0ef« 
iion  of  the  forefaid  lands  and  others  above  fpe- 
cified :  And  further,  the  faid  B  ought  and 
$HouLD  be  DECERNED  and  ordained,  by  decree 
forefaid,  to  make  payment  to  the  purfuer  of  the 

£um 
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fum  of  Sterling,  or  fuch  other  fum  as 

our  faid  Lords  fhall  modify  as  the  expenfe  of 
procefs,  befides  the  expenfe  of  extrafling  the  de* 
tree  to  follow  hereon,  conform  to  the  writs  above 
Ubelled,  laws  and  daily  pradice  of  Scotland,  ufed 
and  dbferved  in  the  like  cafeSy  in  all  points. 
Our  will  is,  &c. 


2.    Summons  qf  Declarator  of  Common  Properti/. 

George,  &c.  Whereas,  &c.  Our  lovite  A, 
That  he  (lands  heritably  infeft  and  feafed  in  all 
and  WHOLE  that  acre  of  land  lying  adjacent  to 
the  town  of  ,  commonly  called 

,  with  the  whole  houfes,  biggings,  and 
parts,  pendicles,  privileges,  commonties,  common 
pailurage,  and  whole  other  pertinents  and  privi- 
leges thereto  belonging,  lying  within  the  pariih 
of  ,  barony  of  ,  and  fheriff- 

dom  of  ,  as  the  fame  are  more  parti- 

cularly  defcribed  in  his  inftrument  of  fafine,  dated 

,  and  regiftered  ;  by  vir- 

tue WHEREOF  the  faid  purfuer,  and  his  predecef- 
fors  and  authors,  conform  to  their  rights  and  in- 
feftments,  had,  and  have,  a  right  of  common  and 
undivided  property  in,  and  pafturage  over,  the 
lands  and  others  particularly  after  mentioned,  in 
common  with  the  other  feuers  of  , 

and  have  been,  by  themfelves  and  their  tenants, 
in  common  with  the  other  feuers  and  their  te- 

M  2  nants, 
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Hants,  in  tliie  peaceable  poffeflion  of  the  faid  c^in^ 
mon  property,  and  pafturag^  thereupon,  paft  pre- 
fcription  and  memory .  of  man,  particularly,  fey 
excluding  and  debarring  tfie  ^^jacent  heritors 
and  neighbours  from  encroac^iog  tbefcuposi^  pr 
the  faid  other  feuers  of  ^  irom  oc9U- 

pying  or  poflfeffing  any  part  thereof,  as  their  fcle 
and  excluiive  property,  within  the  bounds  after 
fpecified,  viz. — (here  describe  the  bound(mes) — 
That  of  late  B,  one  of  the  feuers  of  , 

I\as  manifeftly  and  openly  ei^oached  upon,  the 
lands  aboye  defcribed^  by  labouring  and  tilling 
part  thereof,  and  fqwing  the  fame  with  grain,  and 
by  driving  off  the  horfes^  and  cattle  of  the  purfuer, 
and  the  other  feuers  of  3^  from  the  other 

parts  thereof,  when  pafturi^g  thereupon,  thinking 
thereby  to  appropriate  to  himfelf,  by  fuch  aS^i,  a 
Sole  and  exclufive  right  of  property  to  the  whole 
of  the  forefaid  knds  above  defcrS^ed,  which  have 
been  pofieifed  as  common  property  in  manner  a- 
bove  mentioned :  And  more  particularly  the  faid 
B,  defender,  has'  encroached  upon  that  part  of 
the  grounds  poflciled  as  common  property  above 
mentioned,  called  the  ,  to  the  extent 

of  above  sm  acre,  by  tilKng  and  ploughing  up  the 
fame,  and,  by  keeping  and  ufing  the  reft  of  it  for 
his  own  pafturing,  and  by  debarring  the  purfuer 
and  the  other  feuers  of  ,  from  paftur- 

ing thereon,  to  his  and  their  greiat  prejudice  j  In 
WHiCH'eneroachments  the  faid  B,  ^defender,  moft 

violently 
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Violently  alid  dppreffively  pcrfifts ;  And  although 
often  deiited  to  ceafe  and  defift  therefrom,  and 
to  allow  the  grounds  he  has  fo  eticroached  upon, 
in  manner  forefaid,  td  be  poffdSed  in  common  as 
fornaerlyj  NEVEfeTHElESS,  he  wroiigoufly  refiifes, 
at  leaft  delays,  fo  to  db :  Therefore,  it  ought 
and  SHOULD  be  found  and  declared,  by  decree 
of  the  Lords  of  our  Council  and  Seffion,  That  that 
piece  of  ground,  called  the  ,  lying 

ind  dcfcribed  in  manner  particolarly  above  men* 
tioned,  bdon^gto  the  faid  purfuer,  and  the  other 
feuers  of  ,  is  their  cdtnmoii  and  uri- 

divided  property,  and  riiat  Ae  fame  has  been 
ufed  by  hrm  and  them  as  fuch,  in  manner  above 
metitioned ;  and  that  the  faid  B,  defender^  has  no 
excliifive  right  of  property  therein,  and  that  he 
has  moft  illegally,  unwarrantably,  and  oppreffive- 
ly  encroached  thercupoti,  by  tilling  up  the  fame, 
or  part  thereof,  and  hindering  the  purfuer,  and 
the  other  feuers,  from  pafturing  thereupon,  ac- 
cording to  ufe  and  wont,  and  by  endeavouring 
00  appropriate  the  fame  to  himfelf  as  his  fole  pro- 
perty :  And  the  fame  being  fo  found  and  de- 
clared,  the  faidB,  defender,  ought  and  should 
be  decerned  and  ordained,  6y  decree  forefaid, 
to  defift  and  ceafe  from  tilling  and  labouring  the 
faid  comtnon  property  ground  above  mentioned^ 
or  any  part  thereof,  lying  within  the  bounds  and 
limits  before  defcribed  ;  and  to  allow  the  purfuer, 
and  the  other  fei;fers  of  ^  to  pafture 

M  3  there- 
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thereupon,  and  ufe  the  fame  as  their  common  pro- 
perty, along  with  him,  in  all  time  coming,  and 
that,  according  to  former  ufe  and  wont,  withoi^t 
moleftation  or  interruption:  And  the  faid  defend- 
er OUGHT  and  should  be  decerned  and  ordaIk- 
ed,  by  decree  forefaid,  to  make  payihent  to  the 
purfuer  of  the  fum  of  Sterling,  as  the 

damages  and  expenfes  already  fuftained  by  him, 
by  being  hindered  from  pafturing  upon  the  fore- 
faid common  property,  and  ufmg  the  fame  con- 
form to  his  rights  therein,  and  by  oppofing  the 
faid  defender  in  making  his  forefaid  encroach- 
ments :  And  also,  the  faid  defender  ought  and 

•  •  • 

should  be  decerned  and  ordained,  by  decree 
forefaid,  to  make  payment  to  the  purfuer  of  the 
fum  of  Sterling,  or  fuch  fum  as  our  faid 

Lords  fhall  modify,  as  the  expenfes  of  this  pro- 
cefs,  befides  the  expenfe  of  extrading  the  decree 
to  follow  hereon,  conform  to  the  laws  and  daily 
pradice  of  Scotland,  ufed  and  obferved  in  the 
like  cafes,  in  all  points,  as  is  alleged. 
Our  will  is,  '&c. 

3.   Summons  of  Declarator  of  Property  of  a 

Salmjofn  Fishing. 

George,  &c.  Whereas,  &c.  Our  loviteA, 

That  he  ftands  heritably  infeft  and  feifed  in  all 

and  WHOLE— (A^(?  describe  them) — conform  to 

charter  under  the  great  feal,  dated  >  and 

inftrument 
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mftrument  of  faline  following  thereon  in  his  h- 
Your,  dated  ,  and  regiftered  j 

That  in  virtue  of  the  forefaid  titles,  the  purfuer 
has  the  fole  and  eKclufive  right  of  fifhing  falmony 
trout,  and  other  fifties,  in  the  river  of  , 

in  fo  far  as  his  lands  extend  along  the  fame ;  and^ 
accordingly,  he  and  his  authors,  by  themfelves, 
or  others  in  their  nahies,  have  been  in  the  uni- 
form, uninterrupted,  and  exclufive  poffeffion  of 
the  right  of  fifiiing  falmon,  trout,  and  all  other 
kinds  of  fifties,  in  the  faid  river' of  , 

beyond  all  memory  of  man,  and  have  never  been 
moleiled  nor  interrupted  in  the  peaceable  pof- 
feffion and  exereife  thereof,  until  of  late,  that 
B  has  taken  upon  him  to  enter  the  purfuer's 
grounds,  and  fifti  in  the  faid  river,  within  the 
bounds  of  his  fifliing,  under  pretence  that  he  has 
a  right  fo  to  do,  to  the  purfuer's  hurt  and  preju- 
dice. And  ALTHOUGH  the  purfuer  has  defired  the 
faid  B  to  defift  and  ceafe  from  troubling  him  in^ 
the  peaceable  and  exclufive  pojGTeflion  of  tHe  faid 
fiftiing,  yet  he  refufes  to  comply  with  this  requefl: : 
Therefore,  it  ought  and  should  be  found 
and  DECLARED,  by  decree  of  our  Lords  of  Council 
and  Seflion,  that  the  purfuer  has  the  fole  and  ex- 
clufive right  of  fiftiing  falmon,  trout,  and  all  other 
kinds  of  fifties,  in  the  faid  river  of  , 

oppofite  to  his  faid  lands,  and  as  far  as  the  fame 
extend  alongfl:  the  faid  river  j  and  that  neither 
the  faid  B,  nor  any  perfon  claiming  u»der  him, 

M  4  has 
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bas  any  right  or  title  whatever  to  fiih  &Art^^ 
trout,  or  any  otber  kind  of  fifh  in  the  faid  river, 
withan  the  bounds  of  the  purfuerfs  lands,  ^  be- 
fore fpecified.  And  the  faid  B|  ought  and 
SHOULD  be  DECERNED  and  oRDAi>i£i),  by  decree 
fore&id,  to  deiifl;  and  ceafe  from  entering  th^ 
purfuer's  grounds,  and  fi£bing  in  the  faid  riyer, 

vrithin  the  fbrefaid  bounds,  with  rods,  nets,  lifters, 

if 

or  other  iiiftruments,  or  in  any  manner  of  way 
whatever.  In  aU.  time  coming ;  And  be  ought  to 
be  PROHIBITED  and  discharged  from  troubling 
or  interrupting  the  purfuer  in  the  peaceable  pof- 
feffion  and  exercife  of  his  exclusive  right  of  fiifaing 
in  the  faid  river,  oppofite  to  bis  own  lands,  in 
manner  above  written.  And  the  faid  B  ought 
and  should  be  DiiC. rked  and  ordained,  by  de- 
cree forefaid,  to  make  payment  to  the  purfuer  of 
the  fdm  of  ,  or  fuch  other  funi  as  our 

faid  Lords  QiaU  modify,  as  th^  expenie  of  this 
procefs,  befidesthe  expenfe  of  extrafting  the  de- 
cree to  follow  hereon,  after  the  form  and  tenor  of 
the  writs  libelled  on,  and  laws  and  daily  pradtice 
of  Scotland,  ufed  and  ohferved  in  the  like  cafes, 
in  all  points. 
.    Our  will  isi  &c. 

4.  Summons  of  Declarator  of  Thirlage. 

George,  &c.  Whereas,  &g.  Our  lovite  A^ 

That  the  purfue;r  fliands  heritably  infeft  and  feif- 

'  ■■■'    ■  '  ed 
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fed  in  all  and  whole  the  lands  of 
lying  in  the  pariOi  of  ,  and  fiieriffdom 

of  )  and  particularly  in  all  and  wholb 

the  mill  of  .  ,  mill-lands,  muU 

lures,  fequets,  knavefliip  and  pertinents  thereof, 
^reeably  to  an  iailrument  of  fafine  in  his  favour, 
dated  the  day  of  ,  and  re- 

giftered  ,  in  virtue  whereof,  he  has 

good  and  undoubted  right  to  the  multures,  fucken, 
and  fequeis,  in  ufe  to  be  paid  to  the  faid  mill  of 

•  And  trub  it  is,  that  the  lands 
and  others  after  fpecified,  belonging  to  the  per<* 
fon»  after  mentioned,  viz. — (^here  insert  the  landSy 
and  the  names  (tf  the  proprietors  and  tenants^-^hsiVQ 
been,  and  are  thirled  and  aftrided  to  the  faid  mill 
of  ;  and  the  defenders,  th^ir  predecef- 

fors  and  tenants,  have  been  in  the  immemoriai 
ufe  of  bringing  their  whole  growing  corn— (//z« 
will  be  regulated  by  the  nature  qftJie  servitude) ^-^io 
the  faid  mill,  and  of  paying  the  incown  multures,— 
(Jhis  also  will  be  regulated  by  the  nature  of  the  ihirU 
age^  and  the  custom  of  the  thirl) ;— and  that  the 
whole  defenders  above  named,  and  their  tenants 
in  the  faid  lands,  by  their  orders,  have,  of  late, 
wrongfully  abftrafted  and  withheld  from  the  faid 
mill  the  corns  growing  on  their  refpeftive  lands  ; 
whereby  the  purfuer,  as  proprietor  of  the  faiJ 
mill,  is  deprived  of  the  benefit  of  the  faid  thirlage  : 
Therefore  it  ought  and  should  be  found. and 
DECLARED,  by  decree  of  the  Lords  of  our  Council 

and 
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and  Seffion,  that  the  lands  and  others  above  fysm 
oified,  belonging  to  the  refpeftive  perfons  before 
named,  with  the  whole  corns  growing  thereon— 
(if  stick  be  the  nature  and  extent  of  the  thirlage)^ 
-r*are  aftrided  and  thirled  to  the  forefaid  mill  of 

,  for  payment  to  the  purfuer^  his 
heirs  and  fucceflbrs,  or  to  his  or  their'  tenants  in 
the  (aid  mili,  of  the  aftrifted  muhures,  fucken  and 
fequels,  intown  multure  and  bannock  meal,  now 
and  in  all  time  coming.  And  the  faid  defend* 
crs  OUGHT  and  should  be  decerned  and  or- 
dained, to  make  payment,  jointly  and  feverally, 
tp  the  purfuer,  of  the  fum  of  ,  or  of 

fuch  fum  as  our  faid  Lords  iball.  modify,  as  the 
ezpenfe  of  this  procefs,  befides  the  expenle  of 
extiafting  the  decree  to  follow  hereon  ;  agreeably 
to  the  writs  libelied  on,  and  laws  and  daily  pradice 
of  Scotland,  ufed  and  obferved  in  the  like  cafesy 
in  all  points. 

Our  will  is,  &Ct 

•  k 

^.  Simmons  iff  Declarator  of  Irritancy  ob  non 
folutum  cmontm^  founded  on  the  Act^  ^597$ 
r.  246. 

George,  &c.  Whereas,  &c.  our  LoviTEt 
A,  fuperior  of  the  lands  and  others  after  mention* 
ed  :  That  he,  by  a  charter,  dated  ,  for 

the  caufes  therein  fpecified,  sold,  alienated,  and 
in  feu-farm  disponed  to  B,  his  heirs  and  affignee$ 

Y^homfoeyer, 
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whomfoever,  heritably  and  irredeemably,  all  and 
WHOLE— (A4?re  describe  theni)  j— -which  charter 
contained  precept  for  infefting  the  faid  B,  or  his 
fqrefaids,  in  the  faid  lands  and  others  above  fpeci« 
fied ;  TO  Bj^  HELD  of  the  purfuer,  his  heirs  and 
fucceflbrs,  immediate  lawful  fuperiors  thereof,  for 
paymeut  of  the  fum  of  yearly,  at  two 

terms  in  the  year,  Whitfunday  and  Martinmas^ 
by  equal  portions^,  in  name  of  feu-farm ;  as  the 
fajd  feu-charter  more  fully  bears.  That  by  the 
aft  1597,  c.  246,  it  is  ftatuted  and  ordained,^ 
^f  That  in  cafe  it  fall  happen  in  time  cumming, 
ony  vaiTal  or  feuar,  haldane  lands  in  feu-farm,  of 
our  fovereign  Lord,  or  of  any  uther  fuperior, 
immediately  in  feu-farme^  to  failzie  in  making 
of  payment  of  his  feu-dutis  to  out  fovereign 
Lord,  comptroller,  or  uther  havand  power  of 
him,  or  to  uther  immediate  fuperiour,  or  others 
havand  power  of  him,  be  the  fpace  of  two  zeirs, 
hail  and  togedder,'  that  they  fall  amitte  and  tyne 
their  faid  feu  of  their  faid  lands,  conforni  to .  the 
civil  and  canon  laws,  ficklike,  and  in  the  fame 
manner,  as  gif  ane  claufe  irritant  were  fpecially 
iiigrofsd  and  infert  in  their  faidisinf^ftments  of  feu« 
farme.  '*  And  true  it  is,  that  the  faid  B  is 
owing  to  the  purfuer  the  feu-duties  payable  for  the 
f^d  lands  the  years  following,  viz.  &c.  whereby 
he  has  incurred  the  irritancy  introduced  by  the  faid 
act  of  parliament ;  and  the  forefaid  feu-right  ha[s, 
ig  virtue  thereof,  become  void  and  extind,  in  all 

time 
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time  coming  :  Therefore  it  ought  and  should 
-be  found  and  declared,  by  decree  of  oar  Lords 
of  Council  and  Seflibn,  that  the  feu-duty  payable 
out  of  the  faid  lands  has  remained  unpaid  for  the 
fpace  above-mentioned  ;  and  that  the  defender 
has  thereby  incurred  the  irritancy  inttddiJccd  by 
the  faid  ad  of  parliament ;  and,  in  terms  thereof, 
has  amitted  and  tint  bis  feu  of  th€  faid  lands,  and 
all  right  and  title  thereto,  ob  non  soluttm  cmmem. 
And  it  ought  and  should  be  rotND  and  de- 
XJLARED,  by  decree  fofefaid,  that  the  faid  feu- 
charter,  and  all  that  has  fallowed  thereupon,  has 
become  void  and  null,  as  if  the  fame  had  never 
been  granted  ;  and  that  it  fhall  be  Isdwful  for  the 
purfuer  to  enter  into  pofleffion  of  t);e  lands  and 
pthers  forcfaid,  and  to  difpofe  thereof  at  pleafure : 
And  further,  the  faid  defender  ought  and 
SHOULD  be  DECERNED  and  ORDAINED,  by  decree 
forefaid,  immediately  to  flit  and  remove  himfelf, 
his  family,  fervants,  cotters,  dependants,  goods 
and  gear,  from  the  liands  aiid  others  forefaid, 
and  to  leave  the  fame  void  and  redd,  that  the 
purfuer  may,  by  himfelf,  and  others  in  his  name, 
enter  thereto,  and  poffefs  and  difpofe  thereof  af 
pieafure ;  agreeably  to  the  terms  of  the  aft  of 
parliament  above  recited,  and-  laws  and  daily  prac- 
tice of  Scotland,  ufed  and  obferved  in  the  like 
cafes,  in  all  points. 
Our  will  is,  &c. 

6.  Where 


OB  NON  SOtyTUM  GANON^M.     ,        l^ 

6.  Wliere  the  Declarator  of  Irritancy^  ob  non 
folutum  canonem,  i^  jbundeiL  on  a  Clause  in  the 
Charter. 

After  narrating  the  Charter^  as  before^  and  the 
payment  of  the  feu^duty  at  two  terms  in  the  year^ 
you  proceed  in  this '  way — And  with  this  exprefs 
provifion,  that  in  cafe  two  years  feu-duty  fhall  at 
any  time  remain  unpaid^  the  forefaid  charter,  and 
fafine  following  thereon,  fliall  from  thenceforth 
become  void, and  null,  as  if  the  fame  had  never 
been  granted  j  and  it  (hall  be  lawful  for  the  .pur- 
fuor  wd  bis  fbre&ids,  to  enter  to  the  pofleilion  of 
the  land;  sUid  others  thereby  difponed,  and  difpofe 
thereof  ?t  pleafur^  as^  th^  faid  charter  more  fully 
bears*r—(  TAi^  clause  mil  be  expressed  as'  it  stands 
^  in  tlie  charter,) — And  true  it  is,  that  the  faid 
B  is  juflly  indebted  to  the  purfder  in  the  feu-duties 
of  the  faid  lands  for  the  fp^ce  of  two  years,  vi?. 
the  feu-duty  due,  8cc*  whereby  the  faid  irritancy 
is  incurred,  and  the  feu-right  has  become  extinft, 
in  all  time  coming.    Therefore  it  ought  and 
SHOULD  be  FOUND  and  declared,  by  decree  of 
the  Lords  of  our  Council  and  SefliQn,  that  the 
feu-duty  payable  out  of  the  faid  lands,  has  re- 
mained due^  and  unpaid,  for  the  fpace  above- 
mentioned  ;  and  that  the  defender  has  thereby 
contravened  the  terms  of  the  faid  charter,  and 
incurred  the  irritancy  therein  fpecified,  and  led 

and 
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and  forfeited  all  right  and  title  to  the  faid  Ixadt, 
6b  rum  sohitum  canonem;  and  it  ought  and 
SHOULD  be  FOUND  and  diclarid,  by  decree 
Ibrefaid,  that  the  Taid  feu-charter,  and  all  that  has 
foUoved  thereon,  has  become  void  and  null,  &c. 
{as  in  the  preceding  styles") 


Sect.  IV. — Rescissory  Actions. 

Refciflbry  anions  are  intended  to  void  and 
reduce  deeds,  and  are  of  a  greater  or  lefler  de- 
gree of  force.  The  aflion  of  redu^on-im- 
prdbation,  by  the  certification  which  it  carries 
with  it,  though  proceeding  in  abfence,  is  yet 
not  to  be  eaiily  opened  up ;  while  the  fimple 
reduction  is  efTet^al,  when  pronounced  in  ab- 
.  fence,  only  until  the  writs  called  for  be  pro- 
duced. I  Ihall  be^n  with  the  examples  of 
die  fimple  redu(!Hoiu 


I.    Simple  Reductioh.  ^ 

J.  Sumnums  of  Reduction  on  /fe?  Head  of  Fravd,  (! 

George,  by  the  grace  of  God,  of  the  united  ai 

kingdoms  of  Great  Britain  and  Ireland,  King,  de-  if 
fender 
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ftn&ef  of  the  fehh,  To 

5  meffengers  at  arms, 
our  iheriffs  in  that  part,,  jointly  and  feverally,  and 
fpecially  conftituted,  greeting :  Our  will  is,  and 
we  charge  you,  that  on  fight  hereof  ye  pafs,  and 
in  our  name  and  authority,  lawfully  fummoir^ 
warn,  and  charge  B,  perfonally,  or  at  his  dwel- 
ling plate,  upon  twenty-one  and  fix  days  warn* 
ing,  to  compear  before  the  Lords  of  our  Coundl 
and  SefEon  at  Edinburgh,  or  where  they  fhall  hap* 
pen  to  be  for  the  time,  the  day  of 

next  to  come,  for  firfl:  and  fecond  diets, 
in  the  hour  of  caufe,  with  continuation  of  days, 
to  anfwer  at  the  inftance  of  our  lovite  A,  to  whofe 
great  hurt  and  prejudice  the  bond  and  difpofition 
in  fecurity  after  mentioiied,  was  made  and  grant* 
ed;  and  thereby  having  good  and  undoubted 
right  to  call  for  exhibition  and  produftion  there^^ 
of,  and  to  profecute,  follow  forth,  and  purfue  the 
adion  of  redudion  underwritten :  That  i!s  To 
SAY,  The  faid  defender  to  bring  with  him,  exhi- 
bit and  produce  before  our  faid  Lords,  a  pretend-* 
ed  bond,  and  difpofition  in  fecurity,  bearing  date 

,  granted  by  the  faid  A  to  the 
defender,  whereby  the  faid  A  bound  and  obliged 
himfelf,  his  heirs  and  fuccefibrs,  to  pay  to  the 
faid  B,  his  heirs  or  aifignees,  the  fum  of  loool. 
Sterling,  againft  the  term  of 
then  next,  with  200I.,  money  forefaid,  of  liqui- 
date penalty,  in  cafe  of  failure,  and  the  legal  an^ 

nualrent 
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nualrent  of-the  fai(l  principal  fum,  from  the  dal« 
of  the  fatd  bond,  to  the  term  of  payment  above 
written,  and  yearly  and  termly  thertafter,  at  two 
terms  in  the  year,  Whhfunday  and  Martinmas, 
by  equal  portions,  beginning  the  firft  t«'m*s  pay* 
ment  thereof  at  Whitfunday  then  next,  for  the 
time  from  the  date  of  the  faid  bend  to  that  term, 
and  the  next  term's  paym^t  thereof,  at  Martin* 
mas  thereafter,  for  the  half-year  immediately  pre* 
ceding  that  terQ)»  and  fo  forth,  yearly  and  termty 
thereafter,  at  the  faid  two  terms,  during  the  not> 
payment  of  the  faid  principal  fum,  with  5I., 
money  forefaid,  of  liquidate  expenfes,  for  each 
term's  failure,  in  payment  of  the  iaid  annualrent : 
And  for  the  faid  B  and  his  foresaids,  their  hir* 
ther  fecurity,  and  more  (are  payment  of  the  fore* 
laid  principal  fum,  annualrents  thereof,  liquidate 
penalty,  and  termly  failnrei  above  mentioned,  if 
incurred,  the  faid  A  solo,  alienated  and  djs- 
poNLD,  to  and  in  favour  of  the  laid  &  and  his 
forefaids,  heritably,  but  redetmably  always,  and 
under  reverfion,.~ia  manner  therein  mentioned^ 
ALL  and  WHOLE  the  Imds  of 
together  with  all  right,  title  and  intefeft,  which 
he  had,  or  could  pretend'  thereto  ;  which  bond 
iiid  djfpofidon  in  fecarity,  contains  procuratory 
ot  refignation,  precept  of  fafine,  claufe  of  redeitt* 
ption,  and  fundry  other  claufes,  togeTHFR  wiln 
the  inltrument  of  fafine  following  thereon,  in  fa- 
vour of  the  faid  B,  dated  ,  and  re* 
I                     .  corded 
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corded  ';  of  the  dates,  tenors  and 

contents,  above  written,  or  of  whatever  other 
dates,  tenors  or  contents,  the  fame  may  be  j  to 
BE  SEEN  and  coNsiDEi^ED  by  our  faid  Lords,  and 
to  HEAR  and  SEE  the  fame,  with  all  that  has  fol- 
lowed,  or  may  follow  fhereupon^  reduced,  re- 
treated, RESCINDED,  CASSED,  ANNULLED,  DE- 
CERNED and  DECLARED,  by  decree  of  our  faid 
Lords,  to  have  been  from  the  beginning,  to  be  now, 
and  in  all  time  coming,  null  and  void,  and  of  no 
avail,  force,  ftrength  or  efFecl,  in  judgment,  or 
outwith  the  fame  in  time  coming,  and  the  purfuer 
REPONEDand  restored  thereagainftjmmfcgr^/w, 
for  the  reafons  and  caufes  following,  viz.  primo. 
The  forefaid  bond  and  difpofition  in  fecurity,  and 
fafine  thereon,  a^e  vitiated  and  erafed  in  substan* 
tiaUbus  ;  the  faid  bond,  and  difpofition  in  fecurity, 
wants  the  names  and  defignations  of  the  writer 
and  witneffes ;  is  not  duly  figned  nor  tefted ;  the 
fafine  is  not  duly  recorded,  and  is  defeftive  in  the 
folemnities  required  by  law.  Secundo,  The 
forefaid  bond  and  difpofition  in  fecurity  was  eli- 
cited and  impetrated  by  the  defender,  through 
grofs  fraud  and  circumvention  on  his  part,  and 
through  facility  on  the  part  of  the  grantor,  with- 
out  any  onerous  or  ju ft  caufe,  and  to  his  great 
hurt  and  enormous  Icfion — (Jiere  insert  the  par- 
ticular circumftances  of  the  fraud) — Therefore, 
and  for  other  reafons  to  be  proponed  at  dif- 
cufling  hereof,  the  forefaid  bond  and  difpofi- 
voL.  vj.  *  N  lion 
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fidon  in  fecunty,  and  fafine  thereon,  .with  HA  that 
has  followed,  or  may  follow  upon  the  fame,  oucfitT 

^d  SHOULD  BE  REDUCED,  RETREATED,  RESCINX)- 
ED,  CAS8ED,  ANNULLED,  DECERNED,  and  DE- 
CLARED, by  decree  of  our  faid  Lords,  to  have  been 
from  the  beginnihg,  to  be  now,  and  in  all  time 
coming,  null  and  void,  and  of  no  avail,  force^ 
ftrengch,  or  efied,  in  judgment,  or  outwith  die 
fame,  in  time  comings  and  the  purfuer  reponeb 
and  RESTORED  thereagainft  in  integrum:  An1> 
the  faid  bond  and  difpoiition  in  fecurity,,  and  fa- 
fine thereon,  being  fo  reduced,  and  fet  afide,  the 
iaid  defender  ought  and  should  be  dece1lnex> 
and  ORDAINED,  by  decree  forefsud,  to  make  pay- 
ment to  the  purfuer  of  the  rents,  mails,  and  duties 
of  the  faid  lands  of  ,  in  fo  far  as  the  fame 

Btave  been,  or  may  be  intromitted  with  by  him,  and 
to  repeat  and  pay  back  fuch  annualrents  of  the 
fbrefaid  principal  frnn  of  loool.  SterKng,  as  be 
has  recdved,  and  Sterling,  as  the  expenfe 

of  this  procefs,  and  of  extrading  the  decree  to 
follow  hereupon ;  or  else  to  allege  a  reafouable 
eaufe  in  the  contrary ;  with  certification  to  the 
faid  defender,  if  he  f^l,  our  faid  Lords  Will  pro- 
ceed hi  the  faid  matter,  and  reduce,  decern,  and 
declare,  in  manner  forefiud*    Jl^c cording   to 

JUSTICE^  &c« 

a*  Sunmcm 
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a.  jStoTOftm^  of  Reduction  on  /SJb  fieod  qfForce^  8gc^ 

George^  frc.  Otia  will  Is^  and  we  charge 
ybu.  That,  on  fight  hereof,  ye  pafs,  and  in  our 
name  and  authority,  lawfully  fummon,  warn,  and 
charge  B,  perfonally,  or  at  his  dwellingplace,  upi> 
on  twenty-one  and  fix  days  warning,  tp  compear 
brfore  the  Lords  of  our  Council  and  Seffion,  at 
Edinburgh,  or  where  they  (hall  happen  to  be  for 
the  time,  th^  days  of  next 

to  come,  for  firft  and  fecond  diets,  in  the  hour 
of  caufe,  with  continuation  of  days,  to  anfwer  at 
the  inftance  of  our  lovite  A,  to  whofe  great 
hurt  and  prejudice  the  bond  and  difpofition  in  fe- 
cttrity  after  mentioned  was  made  and  granted,  and 
thereby  haying  good  and  undoubted  right  to  cal} 
for  exhibition  and  production  thereof,  and  to  pro* 
fecute,  follow  forth,  and  purfue  the  a&ion  of  k* 
dudion  under  written:  That  is  to  say,  the 
fidd  defender  to  bring  with  him,  exhibit  and  pro- 
duce, before  our  faid  Lords,  a  pretended  bond 
and  difpofidcm  in  fecurity,  bearing  date.  ^ 

granted  by  the  faid  A  to  the  defender,  wherxbit 
the  faid  Abound  and  obliged  himfelf,  his  heirs 
and  fuceeffors,  to  pay  Co  the  faid  B,  bis  heirs  or 
affignees,  the  fum  of  loool.  Sterling  againft  the 
term  of  then  next,  with  2ocl.» 

money  forefaid,  of  liquidate  penalty,  in  cafe  of 
failure,  and  the  legal  annualrent  of  the  iaid  prio^ 

N  2.  cipal 
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cipal  fum  from  the  date  of  the  faid  bond  to  tfie 
term  of  payment  above  writreiiy  and  yearly,  and. 
termly  thereafter,  at  two  terms  in  the  year,  Whit- 
funday  -md  Martinmas,  by  equal  portions,  begin- 
ning the  firft  te»m'&  payment  thereof  at  Whitfua- 
day  then  next,  for  the  tim^  from  the  date  of  the- 
faid  bond  to  tti^t  ferm,  and  thifl  next  term's  pay- 
ment thereof  at  Martinmas  thereafter  for  the  half 
year  immediately  preceding  that  term,  and  fo- 
forth  yearly  and  termly  thereafter,  at  the  faid  two 
terms,  during  the  nor  payment  of  the  faid  princi- 
pal fum,  with  5I.  money  fprefaid  of  liquidate  ex- 
penfes  for  each  term's  failure  in  payment  of  the 
faid  annualrent :  And  for  the  faid  B^and  bis  f  »re* 
faids  their  further  fecurity  and  more  fure  payment 
of  the  faid  principal  fumy  annualrents  thejreof,  li- 
quidate penalty,  and  termly  failures  above  men- 
tioned, if  incurred,  the  faid  A  sold,  alienated 
and  txispoNED,  tp  and  in  favour  of  the  faid  B  and 
his*  forefaids,  heritably,  but  redeemable  always^ 
and  under  rev'erfion,  in  manner  therein  mention* 
ed,  ALL  and  whole  the  lands  of  y  to» 

gether  with  aU^  right,  title  and  intereft,  which  be 
had  or  could  pretend  thereto  j  which  bond  and 
difpofition  in  fecurity  contains  procuratory  of  re- 
fignation,  precept  of  fafine,  claufe  of  redemption, 
and  fundry  other  claufes ;  together  with  the 
inftrument  of  fafine  following  thereon  in  favour 
of  the  laid  B;  dated  ,  and  record- 

ed J  of  the  dates,  tenors,  and 

contend 
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^contents   above   wrirteni   or    of  whatever   other 
dates,  tenors  or  contents,  the  fame  may  be :  To  ' 
Bh  SEEN  and  CONSIDERED  by  our  faid  Lords,  and 
TO  H£A«.  and  8EE  the  fame,  with  all  that  has  foi- 
lowed  or  may  follow  thereupon,   reduced,   re- 
treated, RESCINDED,  CA6SED,  ANNULLED,  DE- 
CERNED and  DECLARED,  by   decrec  of  our   faid 
Lords,  to  have   been  from  the  l^eginning,  to  be 
now,  and  in  all  time  coming,  null  and  void,  and 
of  no  avail,  force,  ftrength  or  effeft,  in  judgment, 
or   outwith   the  fame,  in  time  coming,  and  the 
purfuer  reponed  and  restored  thereagainft  in 
hitegrum,  for  the  reafons  and   caufes  following, 
viz.  Primo^  The  forefaid  "bond  and  difpofition  in 
fecuritv,  and  fafine  thereon,  are  vitiated  and  eraf- 
ed  in  suhstantialibm  ;  the  faid  bond  and  difpofi- 
tion in  fecurity  wants  the  names  and  defignations 
of  the  writer  and  witnefT-S-;  is'not  duly  ligned  nor 
tefted  ;  the  fafine  is  not  duly  recorded,  and  is  de- 
fedive  in  fhe  lolemriirics  required  by  law:  SecundOy 
At  the  time  of  granting  the  faid  bond  and  difpo- 
firion  in  fecurity,*  the  purfuer  was  under  confine- 
ment, and  arrelted  for  a  debt  not  juftly.due,  and 
threatened    to   be   immediately   thrown  4nto  jail 
by  the  meffengers  in  whofc  hands  he  was,  and 
was  concuflfed,  and  threatened  metu  carceris,  to 
grant  the  faid   bond  artd  difpofition  in  fecurity 
for  a  fum  no  way  due  by  him — (^here  insert  the 
particular  circumstances  of  the  case^  and  alter 
tJie  above  where  it  does  not  apply):  Therefore, 

N  3  an4 
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and  for  other  ^-eafons  to  be  proponed  at  difcuf- 
fing  hereof,  the  forefaid  bond  and  difpofttion  ia 
fecurity,  and  fafme  thereon,  with  all  that  has  foU 
lowed,  or  may  follow  uppn  the  fame,  ought. and 

SHOULP  be  R7PyC£0,  R£TR£AT£P,  R£SCINI>£Dt 
CASS£D,  ANNUtL£D,  D£C£RN£D  and  D£CJLAR£D| 

by  decree  of  our  Lprds  of  Council  and  Seffion,  to 
have  been  from  the  beginping,  to  be  now,  and 
jai  all  tiipe  coming,  null  and  void^  and  of  |io  a-f 
vail,  for<:e,  ftrength  or  effed,  in  judgment  or  out- 
with  the  fame,  in  tin^e  coming,  and  the  purfuer 
RXPON^o  and  restored  thereag^inft  in  mii?- 
grtan  ;  akd  the  faid  bond  and  difpofition  in  fecu- 
rity,  and  fafine  thereon;  being  fo  reduced  and  fe| 
afide,  the  faid  defender  ought  and  shqui^d  be 
decerned  and  ordained,  by  decree  fprefaidt 
to  make  payment  to  the  purfuer  of  the  rents,  maiki 
and  duties  of  the  faid  lands  of  ,  in  fo  far 

as  the  fame  have  been  or  may  be  intromitted  with 
by  him,  and  to  repeat  aqd  pay  back  fuch  of  the 
annnalrents  of  the  forefaid  principal  fum  of  loool^ 
Sterling  as  he  has  received,  and  Sterling 

as  the  expenfe  of  this  procefs,,  belides  the  ezpenfe 
pf  extracting  the  decree  to  follow  hereupon ;  oi^ 
BLSE  to  allege  a  reafonable  caufe  in  the  contrary ; 
With  certification  to  the  faid  defender,  if  he  fails 
pur  faid  Lords  will  proceed  in  the  faid  matter^ 
9114  reduce,  decern  and  declare,  in  tnsmaer  fore«r 

^^4*      Ac;C0RpiNO  TO  JUSTICE^  ScCn 
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4mdLemm. 

George,  &c.  Our  vfihh  is,  and  we  charge 
you.  That,  on  fight  hereof,  ye  pafs,  and  in  our 
same  and  authority,  lawfully  fummon,  warn,  and 
charge  B,  perfonally,  or  at  his  dweliingplace,  up* 
on  twenty-one  and  fix  days  .warning,  to  compear 
before  the  Lords  of  our  Council  and  Seflion,  at 
Edinburgh,  or  where  they  ihall  happ^  to  be  for 
the  time,  the  days  of  next 

to  come,  for  firft  and  fecond  diets,  in  th^  hour  of 
caufe,  with  continuation  of  days,  to  anfwer  at 
the  initance  of  our  loyite  A,  to  whofe  great 
hurt  and  prejudice  the  bond  and  difpofition  in 
fecurity  after  mentioned  was  made  and  granted, 
and  thereby  having  good  and  undoubted  right  to 
call  for  exhibition  and  production  thereof,  and  to 
piofecute,  follow  forth,  and  purfue  the  a£tion  of 
redudion  underwritten :  That  is  to  say,  the 
laid  defender  to  bring  with  him.,  exhibit  and  pro* 
duce,  before  our  faid  Lords,  a  pretended  bond 
and  difpofition  in  fecurity,  bearing  date  , 

granted  by  the  faid  A  to  the  defender,  .WH£RE-f 
BY  the  faid  A  bound  and  obliged  himfelf,  his 
lieirs  and  fuccefibrs,  to  pay  to  the  faid  B,  his 
heirs  or  aiCgnees,  the  fum  of  loooi.  Sterling  a- 
gainft  the  term  of  then  next,  with 

90pl«,  money  forefaid,-  of  liquidate  penalty  in 

N  4  cafe 


J 
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cafe  of  failure,  and  the  legal  annualrent  of  the 
laid  principal  fum,  from  the  date  of  the  laid 
bond  to  the  term  of  payment  above  written,  and 
yearly  and  termly  thereafter,  at  two  terms  in  the 
year,  Whitfunday  and  Martinmas,  by  equal  per* 
tions  ;  beginning  the  firft  term's  payment  thereof 
at  Whitfunday  then  next,  for  the  time  from  the 
date  of  the  faid  bond  to  that  term,  and  the  next 
term's  payment  thereof  at  Martinmas  thereafter 
for  the  half  year  immediately  preceding  that  term, 
and  fo  forth  yearly  and  termly  thereafter,  at  the 
laid  two  terms,  during  the  not  payment  of  the 
faid  principal  fum,  with  5L,  money  forefaid,  of 
liquidate  expenfes  for  each  term's  failure  in  pay* 
ment  of  the  faid  annualrent :  And  for  the  faid 
B  and  his  forefaids  their  further  fecurity  and 
more  fure  payment  of  the  forefaid  principal  fum| 
annualrents  thereof,  liquidate  penalty,  and  term- 
ly failures  above  mentioned,  if  incurred,  the  laid 
A  S01.D,  ALi£NAT£D  and  DISPONED,  to  and  in 
favour  of  the  faid  B  and  his  forefaids,  heritably^ 
but  redeemable,  always,  and  under  reverfion  in 
manner  therein  mentioned,  ali^  and  whole  the 
lands  of  ,  together  with  all  right, 

title  and  intereft,  which  he  had  or  could  pretend 
thereto ;  wHicrf  bond  and  difpofition  in  fecurity 
contains  procuratory  of  refignation,  precept  of 
fafine,  claufe  of  redemption,  and  fundry  other 
claufes ;  together  with  the  inftrument  of  fafine 

following  thereon  in  favour  of  the  laid  B,  dated 

^ '    '  and 
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and  recorded  ;  of  the  dates, 

tenors,  and  contents  above  written,  or  of  what- 
ever other  dates,  tenors  or  contents  the  fame 
may  be:  To  be  seen  and  considered  by  our 
faid  Lords,  and  to  hear  and  see  the  fame,  with 
all  that  has  followed,  or  may  follow  thereupon, 

REDUCED,  retreated,  RESCINDED,  CASSED, 
ANNULLED,  DECERNED  and  DECLARED,  by  dccrce 

of  our  faid  Lords,  to  have  been  from  the  begin- 
ning, to  be  now,  and  in  all  time  coming,  null  and 
void,  and  of  no  avail,  force,  ftrength  or  efFeft,  in 
judgment,  or  outwith  the  fame,  in  time  coming,' 
and  the  purfuer  reponed  and  restored  there- 
againft  iri  integrum^  for  the  reafons  and  caufes 
following,  viz,  Primo,  The  forefaid  bond  and 
difpofition  in  fecurity,  and  fafine  thereon,  are 
vitiated  and  erafed  in  substdntidlibus ;  the  faid 
bond  and  difpofition  in  fecurity  wants  the  names 
and  defignations  of  the  writer  and  witneffes ;  is 
not  duly  figned  nor  tefted  ;  the  fafine  is  not  duly 
recorded,  and.  is  defeftive  in  the  folemnities  re- 
quired by  law:  Sectmdo^  The  purfuer,  at  the 
time  of 'executing  the  forefaid  bond  and  difpofi- 
tion in  fecurity,  was  a  minor,  under  the  direftion 
of  curators  ;  and  yet  the  fame  was  granted  by 
him  without  their  confent,  and  for  fums  not  due 
or  received  by  him,  at  leaft  not  profitably  applied 
to  his  ufe— ^(Aer^  insert  any  other  circumstances)--^ 
Therefore,  and  for  other  reafons  to  be  pro- 
poned at  difcuffing  hereof,  the  forefaid  bond  and 

difpofition 
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^ITpofition  in  fecnrity,  and  iafin^  thertoa^  widi 
aJI  rbat  has  followed,  or  may  follow  upon  ibe 
£Eme,  otTGHT  and  9Haui.D  be  rehuceo^,  rs« 

TREATED,      RESCINDED,     CASSED,     AKNULl^ED, 

DECERNED  and  DEC1.ARED,  by  decree  of  oor  Bad 
Lords,  to'  have  been  iftom  the  begmxMng,  to  be 
now,  and  in  all  time  coming,  nuU'and  void,  and 
ef  no  avail,  force,  ftrength  or  efied,  in  judgment, 
or  mitwitb  tlie  fame,  in  lime  comisg»  and  the  pur- 
fixer  REPONED  and  restored  tbereagainft  im  m* 
isgrtem :  Athx}  the  faid  bond  and  difpofition  in  fe- 
corky,  and  fafine  thereon,  being  fo  reduced  and 
ftt  afide,  the  faid  defender  ought  and  should  be 
ztECERNED  and  ordaiked,  by  decree  Ibrefaid,  to 
make  payment  to  the  purfuer  of  the  mts,  maik 
and  duties  of  the  (aid  lands  of  ,  in  fo  £^ 

as  the  fame  have  been,  or  may  be  intromitted 
with  by  him,  and  to  repeat  and  pay  back  fueb 
annnalrents  of  the  forefaid  principal  fum  of 
rocoL  Sterling  as  fee  has  received,  and 
Sterling  as  the  expenfe  of  this  {MXK^5y  and  of 
cxtraQing  the  decree  to  follow  here^xm;  or  else 
to  allege  a  reafonable  canfe  in  the  awtrary: 
With  certification  to  the  faid  defender,  if  he  fail, 
our  faid  Lords  will  proceed  in  the  faid  matter, 
and  reduce,  decern,  and  declare  in  manner  fore* 
faid* 

AccaRDING  TO  JUSTICE,   &C. 

4.  Srn^ 
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4.  Summons  qf  Reduction  on  the  Head  qf  Usury. 

<Jeorge,  &c.  Our  will  is,  and  we  charge  yout 
That  on  fight  hereof  ye  pafs,  and  in  our  name 
land  authority,  lawfully  fummon,  warn  and  charge 
B,  perfonally,  or  at  his  dwellmg- place,  upon 
tw^nty.feven  days'  warning,  to  compear  before 
the  Lords  of  our  Council  and  Seflion,  at  Edin- 
burgh, or  whisre  they  {hall  happen  to  be  for  the 
time,  the  days  of  next  to  come, 

in  the  hour  of  caufe,  with  continuation  of  days, 
to  anfwer  at  the  inftanc^  of  our  lovite  A,  to 
whofe  great  hurt  arid  prejudice  the  bond  and  dif^ 
pofition  in  fecurity  after  mentioned  was  made 
and  granted,  and  thereby  having  good  and  un<r 
doubted  right  to  call  for  exhibition  and  produc- 
tion thereof,  and  to  profecute,  follow  fdi:th,  and 
purfue  the  adion  of  reduSion  underwritten; 
That  is  to  say,  The  faid  defender  to  bring  with 
him^  exhibit  and  produce,  before  our  faid  Lords, 
fl  pretended  bond  and  difpofition  in  fecurity,'  bear- 
ing date  y,  granted  by  the 
faid  A  to  the  defender,  whereby  the  faid  A 
bound  and  obliged  himfelf,  his  heirs  and  fuccef- 
fors,  to  pay  to  the  faid  B,  his  heirs  or  aflignees^ 
the  fum  of  I  pool.  Sterling,  againd  the  term  of 

then  next,  with  200L,  money 
forefaid,  of  liquidate  penalty  in  cafe  of  failure, 
»n4  the  legal  annualrent  of  the  faid  principal 
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fum,  from  the  date  of  the  faid  bond  to  the  term 
•of  payment  above  written,  and  yearly  and  termly* 
thereafter,  at  two  terms  in  the  year,   Whitfun- 
day  and  Martinmas,  by  equal  portions,  beginning 
the  firft  term's  payment  thereof  at  Whitfunday 
then  next,  for  the  time  from  the  date  of  the  faid 
bond  to  that  term,  and  the  next  term's  payment 
thereof  at  Martinmas  thereafter  for  the  half  year 
immediately  preceding  that  term,  and  fo  forth, 
yearly   and    termly    thereafter,   at   the   faid   two 
terjns,  during  the  not  payment  of  the  faid  prin- 
cipal fum,  with  5L,  money  forefaid,  of  liquidate 
expenfes  for  each  term's  failure  in  payment  of 
the  faid  annualrent :    And  for  the  faid  B  and  his 
forefaids  their  further  fecurity,    and    more  fure 
payment  of  the  forefaid  principal  fum,  annual- 
rents  thereof,  liquidate  penalty,  and  termly  fail- 
ures above  mentioned,  if  incurred,   the  faid  A 
SOLD,  ALIENATED  and  DISPONED  to  and  in  favour 
of  the  faid  B  and  his  forefaids  heritably,  but  re- 
deemable always,  and  under  reverfion,  in  manner 
therein  mentioned,  all  and  whole  the  lands  of 

,  together  with  all  right,  title  and 
intereft  which  he  had,  or  could  pretend  thereto ; 
wpiicH  bond  and  difpofition  in  fecurity  contains 
procuratory  of  fefignation,  precept  of  fafine, 
claufe  of  redemption,  and  fundry  other  claufes, 
TOGETHER  WITH  the  inftrument  of  fafme  fol- 
lowing thereon  in, favour  of  the  faid  B,  dated 

,  and  recorded  ;  of  the 

dates^ 
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dates,  tenors  and  contents  above  written,  or  of 
whatever  other  dates,  tenors  or  contents  the  fame 
may  be ;  to  be  seen  and  considered  by  our  faid 
Lords,  and  to  hbar  and  see  the  fame,  with  all 
that  has  folJbwed,  or  may  follow  thereupon,  re- 
duced, RETRX^TED,    RESCINDED,    CASSED,    AN- 

NULLED,  DECERNED  and  DECLARED,  by  decree  of 
our  faid  Lords,  to  have  been  from  the  beginning, 
to  be  now,  and  ia  all  time  coming,  null  and  void, 
and  of  no  avail,  force,  ftrength  or  effeft,  in  judg-. 
ment,  or  outwith  the  fame,  in  time  coming,  and 
the  purfuer  reponed  and  res'^ored  thereagainfl 
in  integrum  ;  for  the  reafons  and  caufes  following, 
viz*  PRiMo,  the  forefaid  bond,  and  difpofitioa 
in  fecurity,  and  fafine  thereon,  are  vitiated  and 
etafed,  in  substaniialibus ;  the  faid  bond,  and  dif- 
pofition  in  fecurity,  wants  the  names  and  defig- 
nations  of  the  writer  and  witneffes ;  is  not  duly 
figned  nor  tefted  ;  the  fafine  is  not  duly  recorded, 
and  is  defective  in  the  folemnities  required  by 
law,  3ecundo,  Although  the  taking  more  than 
the  legal  intereft  for  the  forbearance  of  payment 
of  money,  merchandife,  or  other  commodity,  by 
way  of  loan,  exchange,  or  other  contrivance 
whatever,  or  the  taking  a  bribe  for  the  loan  of 
money,  or  for  delaying  its  payment  when  lent,  is 
declared  ufury,  and  the  ufurious  obligation  de- 
clared null  by  an  adt  of  parliament,  made  in  the 
twelfth  year  of  the  reign  of  Queen  Anne,  Self,  ii, 
c.  16,     Yet  trve  it  is^  that  the  forefaid  bond, 

^nd 


«o6  ON'  tHE  GROOND  0?  USURY. 

and  diijpofition  in  fecurity,  however  difguifedy 
was  obtained  by  the  defender,  with  an  intention 
of  getting  mor€  than  the  legal  intereft  £or  the 
money  adually  borrowed  from  him  ^  and  the 
pufAier  has  already  paid,  for  the  time  pad,  more 
than  the  legal  intereft  of  the  money  adually  re«^ 
ceived — (Here  insert  the  circumtances  which 
show  the  usury)  : — ^THere^ore^  and  for  other  rea- 
fons  to  be  proponed  at  difcuifing  hereof,  the  fore« 
faid  bond,  and  difpofition  in  fecurity^  and  fafine 
thereon,  with  all  that  has  followed,  or  may  follow 
upon  the  fame,  duoHt  and  should  be  reduced, 

RETREATED,    RESCINDED,    CASSBD,    ANNULLED, 

DECERNED  and  DECLARED^  by  decree  of  otir  faid 

Lords,  to  have  been  from  the  beginning,  to  be 

now,  and  in  all  time  coming,  null  and  void,  and 

of  no  avail,  force,  ftrength  or  efied,  in  judgment^ 

or  outwith  the  fame,  in  time  coming,  and  the 

purfuer  reponed  and  restored  thereagainft  in 

integrum :  And  the  faid  bond,  and  difpofition  in 

fecuTity,  and  faAne  thereon,  being  fo  reduced  and 

fet  afide^  the  faid  defender  quoht  and  should  be 

DECERNED  and  ORDAINED^  by  detree  forefaid,  to 

make  payment  to  the  purfuer  of  the  rents,  mails 

and  duties  of  the  faid  lands  of  .  ,  in 

fo  far  as  the  Tame  m^y  have  been,  or  may  be,  in- 

tromitted  with  by  him  j  and  to  repeat  and  pay 

back  fuch  annualrents  of  the  forefaid  principal 

fum  of  loooL  Sterling  as  he  has  received,  and 

Sterling,  as  the  expenfe  of  this  f)rQcefs, 

and  . 


dfid  of  extrading  the  decree  to  foUow  liereopoa  ; 
OR  Ehsz  to  allege  a  reafonable  catife  in  the  coo* 
irary :  With  certification  to  the  (aid  defender^  if 
he  fail,  our  (aid  Lords  will  proceed  in  the  laid 
matter,  and  reduce,  decern  and  declare  in  mm* 
ner  forefaid. 

According  to  jujbtice,  &c* 


5*  Summons  ofReduc&m  m  Ote  HeadqfDeaibbGi^ 

George,  &c.  Our  will  is,  ,and  we  chaifpe 
you,  that,  on  fight  hereof,  ye  pals,  and  in  our 
name  and  authority  lawfully  fummon,  warn  and 
charge  B,  perfonally,  or  at  his  dwelling-place, 
upon  twenty-one  and  fix  days  warning,  to  com^ 
pear  before  the  Lords  of  our  Council  and  Seffion, 
at  Edinburgh,  or  where  they  (hail  happen  to  be  for 
the  time,  the  days  of  next 

to  come,  for  firll  and  fecond  diets,  in  the  hour  of 
caufe,  with  continuation  of  days,  to  anfwer  at  the 
inftance  of  our  lovite  C,  eldefl:  lawful  fon,  and 
heir  fenred  and  retoured  to  the  deceafed  A,  coni- 
form to  his  general  fervice  expede  before  the 
Sheriff  of  Edinburgh,  upon  ,  and 

duly  retoured  to  our  Chancery ;  to  whofe  great 
hurt  and  prejudice  the  bond,  and  difpofition  in 
fecurity,  after-mentioned,  was  made  and  granted ; 
and  thereby  having  good  and  undoubted  right  to 
tall  for  exhibition  and  production  thereof,  and  to 

profecttte. 
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profecute,  follow  forth,  and  purfue*the  aftlon  of 
reduftion  underwritten :  That  is  to  say,  the 
faid  defender  to  bring  with  hhn,  exhibit  and  pro- 
duce before  our  faid  Lords,  a  pretended  bond, 
and  difpofition  in  fecurity,  bearing  date 

,  granted  by  the  faid  A  to  the  defender ; 
WHEREBY  the  faid  A  bound  and  obliged  himfelf, 
his  heirs  and  fucceflbrs,  to  pay  to  the  faid  B,  his 
heirs  or  afligriees,  the  fum  of  loool.  Sterling 
againft  the  term  of  then  next,  with  . 

2ool.,  money  forefaid,  of  liquidate  penalty,  ift 
cafe  of  failure,  and  the  legal  annualrent  of  the 
principal  fum, 'from  the  date  of  the  faid  bond  to 
the  term  of  payment  above  written,  and  yearly 
and  termly  thereafter,  at  two  terms  in  the  year, 
Whitfunday  and  Martinmas,  by  equal  portions, 
beginning  the  firll  term's  payment  thereof  at 
Whitfunday  then  next,  for  the  time  from  the 
date  of  the  faid  bond  to  that  term  ;  and  the  next 
term's  payment'  thereof  at  Martinmas  thereafter, 
for  the  half  year  immediately  preceding  that 
term ;  and  fo  forth  yearly  and  termly  thereafter, 
at  the  faid  two  terms,  during  the  not  payment  of 
the  faid  principal  fum  ;  with  5L,  money  forefaid, 
of  liquidate  expenfes  for  each  term's  failure  in 
payment  of  the  faid  annualrent.  And  for  the 
faid  B  and  his  forefaids,  their  further  fecurity, 
and  more  fure  payment  of  the  forefaid  principal 
fum,  annualrent  thereof,   liquidate  penalty,  and 

termly  failures  above-mentioned,  if  incurred,  the 

I  faid 


/ 
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MA  A  ftOLD^  ALI£TlATE]b  aUcl  I)ISPOKEl>5  to  |nd  iA 

fftVOBf  of  the  faid  B  and  his  forefaidi^  heriCaUy^ 
but  rtdeelaable  always^  atid  undei^  reverfion,  ia 
manfiCHT  thttein  mentioned,  all  and  wHolb  the 
Uifdfi  of  ,  together,  with  all  right, 

title  and  interefl:  which  he  had  or  cotild  pretend 
thereto  }  WHicil  bond,  and  difpofitton  in  fecutity^ 
contains  procatatSrj  of  refignation,  pi'ecept  of  • 
bfinti  claiifd  of  redemption,  and  fundry  oth^r 
tialufes  ;  TOO  ETHER  WITH  the  inftrutnent  of  fafme 
fblknring  thereon,  in  favour  of  the  faid  B^  dated 

,  and  recorded  ;  of  the 

dates,  t^ors  and  contents  above  written,  or  of 
whatever  other  dates,  tenors  or  contents  the 
fame  may  be ;  to  be  seen  and  coksidereo  by 
our  faid  Lords }  and  to  hear  and  see  the  fame^ 
with  all  that  has  followed,  or  may  follow  there-* 

upon,  REDUCED,  RETREATED),  RESCINDED,  GASS- 
ED, ANNULLED,  DECERNED  and  DECLARED,  by  de- 
cree of  our  faid  Lords,  to  have  been  from  the  be- 
ginnisig,  to  be  now,  and  in  all  time  coming,  null 
and  void^  and  of  no  avail,  force^  ftrengtfa  of  effe&, 
in  judgment,  or  outwith  the  fame,  in  time  coming, 
and  the  purfuer  reponed  and  ^e^tored  there« 
againft  in  integrum ;  for  the  reafons  and  caufes 
following,  viz*  Primo,  The  fojtefaid  bond,  and  dif- 
pofition  in  fecurity,  and  faiine  thereon,  are  viti- 
ated and  erafed  in  substantiaUbus ;  the  faid  bond, 
and  difpofition  in  fecufity,  wants  the  names  and 
defignations  of  the  writer  and  witnefies  ^  is  not  u 

VOL.  VI,  *        O  '  duly 
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duly  figtted  nor  tefted  ;  the  fafine  is  not  duly  re- 
corded, and  is  defedive  in  the  folemnities .  requir- 
ed by  law  :  Secundo^  The  forefaid  bond,  and  di£- 
pofition  in  fecurity,  was  granted  by  the  faid  de« 
ceafed  A,  without  any  juft,  neceffary,  or  onerous  , 
caufe,  on  the  -  day  of  t 

while  he  was  on  deathbed,  and  labouring  under 
the  difeafe  of  which  he  died  ;  to  the  prejudice  of 
the  purfuer,  as  n^areft  and  lawful  heir  fenred 
and  retoured  as  aforefaid :  Therefore,  aitd  for 
other  reafons  to  be  proponed  at  difcui&ng  hereof, 
the  forefaid  bond,  and  difpoiition  in  fecurity,  and 
/afine  thereon,  with  all  that  has  followed,  or  may 
follow  upon  the  fame,  ought  and  should  be  re* 

DUCED,  RET^EIEATED,  RESCINDED,  GASSED,  AN- 
NULLED, DECBRNED  and  DEOLAREU,  by  dccrce  of 
our  faid  Lords,  to  have  been  from  the  beginning, 
to  be  now,  and  in  all  time  coming,  null  and  void, 
and  of  no  avail,  force,  (Irength  or  effed,  in  judg- 
ment, or  outwith  the  fame,  in  time  coming ;  and 
the  purfuer  reponed  and  restored  thereagainft 
in  integrum.  Aiiro  the  faid  bond,  and  difpoiition 
in  fecurity,  and  fafine  thereon,  being  fo  reduced  and 
fet  afide,  the  faid  defender  ought  and  should  be 
decerned  and  ordained,  by  decree  forefaid,  to 
make  payment  to  the  purfuer  of  the  rents,  mails 
and  duties  of  the  faid  lands  of  ,  in 

fo  far  as  the. fame  have  been,  or  may  be  intromit- 
ted  with  by  him ;  and  to  repeat  and*  pay  bade 
fuch  annualrents  of  the  forefaid  principal  fum  of 

1  oool* 
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loool.  Sterling,  as  he  has  received,  and 
Sterling,  as  the  expenfe  of  this  procefs,  and  of  ex* 
trading  the  decree:  to  follow  hereupori,  or  £lsb 
to  allege  a  reafonable  caufe  in  the  contrary ;  with 
certification  to  the  faid  defender,  if  he  fail,  our 
faid  Lords  will  proceed  in  the  faid  matter^  aiid  re* 
duce,  decern,  and  declare,  in  manner  forefaidi 

ACCOHDING  TO  JUSTICBy   &C; 
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George,  &c.  Our  will  is,  and  we  charge  you^ 
That  on  fight  hereof  ye  pafs,  and  in  our  name 
and  authority,  lawfully  fummon,  warn,  and  charge 
A  and  B  perfonally,  or  at  th,eir  dwelling  places, 
iipon  twenty-one  and  fix  days'  warning,  to  com- 
pear before  the  Lords  of  our  Council  and  Seffion, 
at  Edinburgh,  or  where  they  ihall  happen  to  be 
for  the  time,  the    .  days  of  next 

to  come,  for  firft  and  fecond  diet^,  in  the  hour  of 
caufe,  with  continuation  of  days,  to  anfwer  at  the 
inftance  of  our  lovite  C,  a  jufi  and  lawful  creditor 
of  the  faid  A,  in  manner  after  mentioned,  to 
whoCp  great  hurt  and  prejudice,  the  bond,  and 
4ifpofition  in  fecurity  after  mentioned,  was  made 
and  granted,  and  thereby  having  gobd  and  un- 
doubted right  to  call  for  exhibition  and  produc- 
tion thereof,  and  to  profccute,  follow  forth,  and 
purfue  the   aftion  of    redudion    underwritten: 

63  That 
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THAT  IS  TO  SAY,  thc  faid  B  to  bring  with  tnttr^ 
exhibit  and  produce  before  our  faid  Lords^  a  pre- 
tended  bond,  and  difpofitiort  in  fecurity,  bearihg. 
date  ,  granted  bf  the  faid  A  tc^ 

him,  WHEREBY  the  faid  A  bound  and  obliged 
himfelf  his  heirs,  and  fucceffors^,  to  pay  VA  the  ftfd 
B,  his  heirs  or  affignees,  the  futn  of  loool.  8ter=- 
fing,  agiiinft  the  term  of  then  nexty 

with  200I ,  money  foreftid,  of  liquidate  penalty, 
in  cafe  of  failure,  and  the  legal  annualrent  of  the 
faid  principal  fum^  frOftt  the  date  of  the  faid  bond 
to  the  term  of  payment  above  written,  and  year- 
ly and  termty  thereafter,  at  two  terms  in  the 
year,  Whitfunday  and^  Martinmas,  by  equal  por- 
tions, beginning  the  firft  term^b  payment  thereof 
at  Whitfunday  then  next,  foi*  the.  tittie  from  the 
date  of  the  faid  bond  to  that  term,  and  the  next 
term's  payment  thereof  at  Martinmas  thereafter, 
for  the  half-year  immediately  preceding  that 
term,  and  fo  forth)  yearly  and  termly  thereafter, 
at  the  faid  two  terms,  during  the  not  payment  of 
the  faid  principal  fum,  With  5I.,  money  forefaid, 
of  liquidate  expenfes,  fot  each  term's  failure  ki 
payment  of  the  faid  annu^ilrent  t  Akd  for  the  faid 
B  and  his  forefaids,  their  further  fecuriry  and 
more  ftire  payment  of  the  forefaid  principal  fum, 
annualrents  thereof,  liquidate  penalty,  and  term- 
ty failures  above  mentioned,  if  incurred,  the  faid 
A  SOLD,  ALIENATED  and  DISPONED,  to  and  in  fa- 
vour of  the  faid  B  and  his  fosefaids,  heritably,^ 

but 
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Hbut  redeemable  always,  and  under  teverfion,  la 
ipanner  therein  mentioned,  aljl  and  whoLe  the 
iands  of  ,  together  with  all  right, 

title  md  intereft  which  he  had,  or  could  pretend 
thereto ;  which  bond  and  difpofition  in  fecurity 
contains  procuratory  of  refigriation,  precept  of 
fafine,  claufe  of  redemption,  and  fundry  other 
claufes,  TOGETHER  ;WiTH  the  inftr^ment  of  fafinc 
fpllowing  thereon  in  favour  of  the  faid  B,  dated 

,  and  recorded  ,  of  the 

4^tes,  tenors  and  contents  above  written,  or  of 
whatever  other  dates,  tenors  or  contents  the  fame 
jnay  be;  to  be  seen  and  considereo  by  odr  faid 
Lords,  AMD  TO  HEAR  and  SEE  the  fame,  with  aH 
that  has  followed,  or  may  follow  thereupon,  re- 

OUCED,    RETREATJID,    RESCINDED,   CUSSED,   AN- 
NULLED, DECERNED  and  DECLARED,  by  decree  of 
our  fjiid  Lords,  to  have  been  from  the  beginning, 
to  be  no?w,  and  in  all  time  coming,  null  and  void, 
^ud'of  no  avaiU  force,  ftrength  or  effed,  in  judge- 
ment, or  oiitwith  the  fame,  in  time  coming,  and 
thepurfuer  reponed  and  restored  thereagainfl; 
in  integrum^  for  the  reafons  and  caufes  following, 
viz.  P/ir'wK?, ,  The  forefaid  bond  and  difpofition  in 
fecurity,  and  fafme  thereon,  are  vitiated  and  eraf- 
^d  in  suhstantialibus  i  the  faid  bond  and  difpofi- 
lion  in  fecurity  wants  the  names  and  defigna-. 
tions  of  the  writer  and  witneffes ;  is  not  duly  fign- 
ed  nor  tefted;  the  fafme  is  not  duly  recorded,  and 
is  deft^tive  in  the  folemnities  required  by  law.: 

O  3  ^Secundo^ 
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Secundoj  The  purfuer,  at  the  time  of  granting 
the  forefaid  bond  and  difpofition  in  fecurity,  was^ 
and  flil)  IS,  a  juft  and  lawful  creditor  to  the  faid 
A,  to  the  extent  of  Sterling,  contained  in 

his  accepted  bill  to  the  purfuer,  dated  ■  9 

payable  ,  and  intereft  thereof  ^ 

a|id  the  faid  bond,  and  difpofition  in  fecUrity 
was  granted  by  the  faid  A  at  a  time  when  he 
was  infolvent,  to  the  faid  B  his  brother,  a  coii- 
junfl:  and  confident  perfon,  without  any  true,  juft, 
or  neceffary  caiife,  or  without  a  juft  pice  reaffy 
paid  for  the  fame,  with  a  view  to  defraud  the 
purfuer  and  his  other  juft  and  lawful  creditors* : 
And  fuch  being  the  cafe,  the  fs^id  bpnd  and  dif- 
pofition in  fecurity  is  null,  in  terms  of  the  firft 
claufe  of  the  aft  of  Parliament  made  in  the  year 
162 1,  c.  18,  by  which  "  all  alienations,  difpo- 
fitions,  affignations,  and  tranflations  whatever, 
made  by  a  debtor  of  any  of  his  lands,  teinds,  re- 
verfions,  aftions^  debts,  or  goods  whatfoever,  to  any 
conjunfl:  or  confident  perfon,  without  true,  juft, 
•and  neceffary  caufes,  and  without  a  juft  pric^ 
really  paid,  the  fame  being  done  after  the  con- 
trading  of  lawful  debts  from  true  creditors,  are 
declared  to  be  null,  at  the  inftance  of  the  true 
and  juft  creditor,  by  way  of  aftion,  exception, 
or  reply,  without  further  declarator,  **  There- 
fore, and  for  other  reafons  to  be  proponed  at  dif- 
cuffmg  hereof,  the  forefaid  bond  and  difpofition 
in  fecurity,  and  fafine  thereon,  with  all  that  has 

followec^, 
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fallowed,  or  may  follow  upon  the  fame,  ought 
and  SHOULD  be  reduced,  retreated,  rescind* 

ED,  CAlSSED,  ANNULLEDjDECERNED  and  DECLAR- 
ED, by  decree  of  our  faid  Lords,  to  have  been  from 
the  beginning,  to  be  now,  and  in  all  time  coming, 
null  and  void,  and  of  no  avail,  force,  flrength 
or  effect,  in  Judgment,  or  outwith  the  fame,  in 
time  coming,  and  the  purfuer  reponed  and  re- 
STORED  thereagainft  in  integrum;  akd  the  faid 
bond  and  difpolition  in  fecurity,  and  fafine  there- 
on, being  fo  reduced  and  fet  afide,  the  faid  B 
OUGHT  and  should  be  decerned  and  ordain- 
ed, by  decree  forefaid,  to  make  payment  to  the 
jpurfuer  of  the  rents,  mails  and  duties  of  the  faid 
lands  of  ,  in  fo  far  as  the  fame  have 

been^  or  may  be  intromitted  with  by.  hitn,  and  ta 
r^eat  and  pay  back  fuch  annualrents  of  the 
forefaid  principal  fum  of  loooL  Sterling  as.  the 
expenfe  of  this  procefs,  and  of  extracting  the 
decree  to  follow  hereon;  or  else  to  allege  a 
reafonable  caufe  in  the  contrary ;  with  certifica* 
tion  to  the  faid  defenders,  if  they  fail,  our  faid 
Lords  will  proceed  in  the  faid  matter,-  and  reduice, 
decern,  and  declare  in  manner  forefaid. 
,  /According  to  justice,  &c. 


Q  4  7.  Sum-^ 
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Gj^ouge,  &c.  Our  will  is,  aind  we  chaj*gc 
you.  That  on  fight  hereof  ye  pafs,  and,  in  our 
name  and  authority,  lawfully  fummon,  warn  and 
charge  A  and  B,  perfonally,  or  at  their  ^welfing 
places,  upon  twenty-one  $ind  fiat  days'  warning, 
TO  COMPEAR  before  the  Lords  of  our  Council 
and  Seffion  at  Edinburgh,  or  where  they  ihtU 
happen  to  bq  for  the  time,  the  days  of 

next  to  come,  for  fiM  and  fecond 
diet&,  in  the  hoOr  of  caufe,  with  continuation  of 
days,  to  anfwer  at  the  inftance  of  our  lovite  €S, 
a  ju(t  and  lawful  creditor  of  the  faid  A  in  maiip< 
ner  after  mentioned,  to  whofe  great  hurt  and 
prejudice  the  bond  and  difpofitibn  in  fecurity 
after  mentioned  was  made  and  granted,  and 
thereby  having  good  and  undoubted  right  to  call 
for  exhibition  and  produdion  thereof,  and  to 
profecute,  follow  forth,  and  purfue  the  adion  of 
reduftion  under  written  :  That  is  to  say.  The 
faid  B  to  bring  with  him,  exhibit  and  produce, 
before  our  faid  Lords,  a  pretended  bond  and  dif» 
pofition  in  fecurity,  bearing  date  , 

granted  by  the  faid  A  to  him,  whereby  the  (aid 
A  bound  and  obh'ged  himfelf,  his  heirs  and  fuc- 
ceflbrs,  to  pay  to  the  faid  B,  his  heirs  or  aifig- 
hees,   the  fum  of  loooL  Sterling,    againft  the 

term  of then  next,  with  200I., 

'  money 
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mon^Y  forefaid,  of  liquidate  penalty  in  cafe  of 
failure,  ^n^  the  legal  ^nnualrent  of  the  faid  prini. 
cipal  f^tn,  from  the  date  of  the  fald  bond  to  th^ 
tjgrin  of  payment  aboy^  written,  and  yearly  and 
tfrmly  th^r^^fter,  at  two  terms  in  the  year,  Whit- 
fiwa4^  ^n4  Marunqias,  by  equal  portions ;  be. 
gilipiz]g  tl^e  ftrft;  term's  payment  thereof  at  Whit- 
fmiday  then  n^xt,  for  the  time  from  the  date  of 
the  faid  bond  to  that  terra,  and  the  nejft  term's 
payment  thereof  at  Martinmas  thereafter  for  the 
half  year  immediately  preceding  that  term,  and 
fo  fprth  yearly  and  termly  thereafter,  at  the  faid 
two  terms,  during  the  npt  payment  of  the,  faid 
principal  fum,  with  5I.  money  forefaid  of  liqui- 
djite  ?3tpenfes  for  each  term's  failure  in  payment 
of  the  faid  annualrent  ?  And  for  the  faid  B  and 
his  forefaids  their  further  fecurity  and  more  fure 
payment  of  the  forefaid  principal  fum,  annualrtots 
thereof,,  liquidate  penalty,  and  termly  failures  a» 
bove  mentioned,  if  incurred,  the  faid  A  sold,  a- 
j-iENATED  and  DISPONED,  to  and  in  favour  of  the 
faid  B  and  bis  forefaids,  heritably,  but  redf em- 
able  always,  and  under  reverfion,  in  manner  there- 
in  mentioned,    all   and   whole    the  lands  of 
,  together  with  all  right,  title  and  intereft, 
which  he  had  or  could  pretend  thereto ;  which 
bond  and  difpofition  in  fecurity  contains  procura^^ 
tory  of  refignation,  precept  6i  fafine,  claufe  of  re- 
demption, and  fundry  other  claufes  ;  together 
with  the  inftr^ment  gf  fafine  following  thereon 

in 
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in  favour  of  the  faid  B,  dated  »  and  record- 

ed y  of  the  dates,  tenors  and  contents  a- 

bove  written,  or  of  whatever  other  dates,  tenors, 
or  contents  the  fame  may  be  ;  To  be  S££n  and 
CONSIDERED  by  our  faid  Lords,  akd  to  hear 
and  SEE  the  fame,  with  all  that  has  followed  or 
may  follow  thereupon,  reduced,  retreated, 

RESCINDED,  CASSED,  ANNULJUED,  DECERNED  and 

DECLARED,  by  decree  of  our  faid  Lords,  to  have 
be^n  from  the  beginning,  to  be  now,  and  in  all 
time   coming,   null   and  void,  and   of  no  avail, 
force,  ftrength  or  eflPed,  in  judgement, .  or  out- 
with'the  fame,  in  time  coming,  and  the  purfuer 
REPONED  and  RESTORED  thereagaiuft  in  integrum^ 
for  the  reafons  and  caufes  following,  viz.  PRI^ 
MO  J  the  forefaid  bond  and  difpofition  in  fecurity, 
and  fafine  thereon,  are  vitiated  and  erafed  in  sub^ 
stantiaUbm ;  the  faid  bond  and  difpofition  in  k* 
curicy  wants  the  names  and  defignations  of  the 
writer  and  witneffes  ;  is  not  duly  figned  nor  teft- 
ed  ;  the  fafine  is  not  duly  recorded,  and  is  defec- 
tive in  the  folemnities  required  by  law :  SECUN* 
DOy  The  forefaid  bond  and  difpofition  in  fecurity 
was  granted  by  the  faid  A  to  the  laid  B,  in  fecuri- 
ty of  a  former  debt,  with  an  intention  to  give  him 
a  partial  preference,  and  to  defraud  and  difap- 
point  the  purfuer,  and  his  other  juft  and  lawfiil 
creditors,  and  at  a  time  when  he  was  in  infolvent 
and  in  bankrupt  circumftances,  and  under  dili- 
gence at  the  inftance  of  his  other  creditors  j  in  so 
FAR  AS  the  purfuer,  being  creditor  to  the  faid  A 

m 
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In  the  fum  of  ,  by  his  accepted  bill  to 

the  purfuef,  dated  ,  payable  , 

the  faid  bill  was  protefted  at  his  inftance  for  not 
payment,  &€•  and  the  proteft  regiftered  in  our 
books  of  Council  and  Seffion  the 
day  of  J  and  thereupon  letters  of 

horning  were  raifed  at  the  purfuer's  inftance,  and 
executed  againft  the  faid  A  upon  the  ; 

and  thereafter  the  faid  A  was  duly  denounced  rc- 
l>el9  and  put  to  the  horn,  at  the  market  crofs  of 

,  being  the  head  burgh  of  the 
fliire  within  which  he  refided ;  and  the  faid  letters 
,of  horning,  with  the  executions  of  charge  and 
,  denunciation,  were  regiftered  in  the  General  Rc- 
gifter  of  Hornings,  at  Edinburgh,  the 
iday  of  ;  and  thereupon  letters  of 

caption  were  raifcd  at  the  purfuer's  inftance,  and, 
in  virtue  thereof,  he  caufed  F,  meffenger,  pafs, 
upon  the  day  of  ,  and  fearch 

for  the  faid  A,  in  order  to  have  "apprehended  him, 
but  could  not  find  him,  by  reafon  of  his  having 
abfconded,  as  the  faid  letters  of  caption  and  exe- 
cution of  fearch  do  inftruft ;  And  as  the  faid  dili- 
gence  was  raifed,  and  fearch  made,  before  grant- 
ing the  faid  bond  and  difpofition  in  fecurity,  at 
leaft  within  fixty  days  after  the  date  of  the  fafmc 
following  upon  it,  the  faid  bond  and  difpofition 
in  fecurity,  and  fafine  thereon,  are  null  and  re- 
ducible, in  terms  of  the  act  of  Parliament  made 
^n  the  year    1696,  c.  5,  whereby  it  is  ena&ed, 

«  That^ 
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"  That,  for  hereafter,  if  any  debtor  under  dili- 
gence by  horning  and  caption  at  the  i^ftanpe  of 
{lis  creditor,  be  either  imprifoncd,  or  retire  to  the 
Abbey,  or  any  other  privileged  place^  or  flee  or 
abfcond  for  tiis  perfonal  (ecurity,  or  defend  his 
perfon  by  force,  and  be  afterwards  found,  by  feu- 
fence  of  the  Lord^  of  Seflion,  to  be  infolv^nt, 
ihall  be  holden  and  repute,  on  thefe  three  grounds, 
vi?.  Piligence  by  horning  and  caption,  and  ia- 
folvency,  joined  with  one  or  other  of  the  faid  al- 
ternatives of  imprifonment,  or  retiring,  or  flying, 
or  abfconding,  or  forcibly  defending,  to  be  a  no<- 
tour  bankrupt,  and  that  from  the  time  of  his  fore- 
faid  imprifonment,    retiring,   flying,  abfconding, 
or  forcibly  defending ;   which  being  found,  by 
fentence  of  the  Lords  of  Seflion,  at  the  infl:ancp 
of  any  of  his  juft  creditors,  who  are  hereby  im- 
powered  to  raife  and  profecute  a  declarator  of 
bankruptcy  thereanent,  his  Majefty,  with  confent 
of  the   Eftates  of  Parliament,   declares  ail ,  and 
whatfoever  voluntary  difpofitions,  aflignations,  or 
other  deeds  which  fliall  be  found  to  be  made  and 
granted,   diredly   or  indiredly,  by  the  forefaid 
dyvour  or  bankrupt,  either  at  or  after  his  becom- 
ing bankrupt,  or  in  the  fpace  of  fixty  days  of  be?- 
fore,  in  favour  of  his  creditors,  either  for  his  fa- 
tisfaftion  or  further  fecurity,  in  preference  to  o* 
ther  creditors,  to  be  void  and  null :  Likeas  h  is 
declared,  that  all  difpofitions,  heritable  bonds,  or 

<«her  heritable  rights,  whereupon  infipftment  may  * 

follow, 
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follbW^  gtanted  by  the  foreftid  bankrupts,  fhall 
Mly  be  reckoned,  as  to  thii  cafe  of  bankrupt,  to 
be  of  the  date  of  the  fafine  lawfully  taken  thereon  ^ 
but  prejudice  to  the  validity  of  the  faid  herit- 
able  fights  as  to  all  other  e&^s  as  formerly :  ** 
TH£RBFORfi5  and  for  other  reafons  to  be  propon-r 
ed  at  difcuffing  hereof,  it  oi/oht  and  should  be 
touKp  and  DECLAilED,  by  decree  of  the  Lords 
of  our  Ceiincil  and  Seilion,  rhat  the  faid  A  was^ 
at  the  time  of  granting  the  forefaid  bond  and  dif« 
t)Ofition  in  feeurity/  at  leaft  within  fixty  day&  after 
the  date  of  the  fafine  following  thereon>  utterly 
I  infolvent  and'  bankrupt,  in>  terms  of  the  forefaid 

ftatute ;  and  it  being  fo  found  and  declared,  the 
forefaid  bond  and  difppfition  in  fecurity,  and  fa- 
fine thereon,  with  all  that  has  followed  or  may 
follow  Upon  the  fame,  ouoht  ^nd  should  be 

REDUCED,  RETREATED,  RESCIKDED,  CASSED, 
ANNULLED,    DE;C£RN£D  and   DECLARED,   by    de« 

cree  of  our  faid  Lords,  to  have  been  from  the 
beginning,  to  be  now,  and  in  all  time  coming, 
null  and  void,  and  of  no  avails  fofce,  ftrength  or 
efFeft,  in  judgment  or  outwith  the  fame,  in  time 
coming,  and  the  purfuer  REPoNEoand  restored 
thereagainft  ki  integrum;  and  the  faid  bond  and 
difpofition  in  fecurity,  and  fafme  thereon,  being 
fo  reduced  and  fet  afide,  the  faid  B  ought  and 
SHOULD  be  DECERNED  and  ORDAINED,  by  de- 
cree forefaid,  to  m^ke  payment  to  the  purfuer  of 
the  rents^  mails  and  duties,   of  the  faid  lands 

of 


■^  '-    i 


I    '  >       _ 


%2%  RZDYTCTIOK  IMPROBATIOK, 

bf  J  in  fo  far  as  the  fame  have  been*  c^ 

may  be  ihtromitted  with  by  him,  and  to  repeat  and 
pay  back  fuch  annualrents  of  the  forefaid  principal 
fam  of  loool*  Sterling  as  he  has  received,  and 

Sterling  as  the  e±penfe  of  this  pro- 
cefs,  befides  the  expenfe  of  extracting  the  decree 
to  follow  hereon  ;  or  else  to  allege  a  reafonable 
caufe  in  the  contrary ;  With  certification  to  the 
iaid  defender^,  if  they  fail,-  our  faid  Lords  will 
proceed  in  the  faid  matter,  and  reduce,  decern, 
and.  declare  in  manner  forefaid.    AccoRDiNO  rm 

JUSTICE,  8CC4 


2.  Reduction  Improbation^ 

ii  Summcms  of  Reduction  Improhatum^  Declara-^ 
tOTy  Mails  and  Duties^  Gountj  Reckonings  and 
Faymenti 

George,  &€•  Our  will  is,  and  we  charge 
you,  That,  on  fight ,  hereof,  ye  pafs,  and  in  our 
name  and  authority  lawfully  summon,  warn,  and 
CHARGE  B  and  C,  as  pretending  right  to  the  lands 
and  others  underwritten,  and  D  and  £  pretend- 
ed  tenants  and  poflefibrs  of  the  fame,  perfon- 
ally,  or  at  their  refpedive  dwellingplaces,  upon 
twenty-one  and  fix  days'  warning,  to  compear 
before  the  Lords  of  our  Council  and  Seflion,  at 
Edinburgh^  or  where  they' fhall  happen  to.be 
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for  the  time,  the  and 

days  of  for  firft  and  fecond  diets,  in  the 

hour  of  caufe,  with  continuation  of  days,  to  an* 
fwer  at  the  inftance  of  our  Lovite  A,  eldeft  law« 
fill  fon  and  neareft  lawful  heir  ferved  and  retour* 
ed  to  the  deceafed  B,  conform  to  his  fpecial  fer- 
vice  expede  before  the  SheriflF  of 
upon  ,  duly  retoured  to  our  Chan- 

cery, and  as  fuch,  duly  entered  and  infeft,  in  all 
and  WHOLE  the  lands  of  , 

conform  to  inftrument  of  fafine  in  his  favour,  o/ 
date  ,  and  recorded  ; 

whereby,  with  concourfe  of  G  Efq.  our  Advo^* 
cate  for  our  intereft,  he  has  good  and  undoubted 
right  to  profecute  and  follow  forth  the  adlion  un- 
der written  :  that  is  to  say.  The  faid  C  and* 
£,  and  the  other  defenders  above  named,  bring- 
ing with  them,  exhibiting  and  producing,  before 
our  faid  Lords,  the  pretended  rights  and  writings 
aftermentioned,  m.  A  difpofition  dated 

,  faid  to  be  granted  by  the  faid  de- 
ceafed B,  to  the  faid  C,  whereby  the  faid  B,  for 
die  caufes  therein  expreffed,  fold,  alienated,  and 
difponed,  to  and  in  favour  of  the  faid  C,  his  heirs 
and  ailignees,  all  and  whole  the  lands  above 
defcribed :  Item^  inftrument  of  fafine  in  favour 
of-  the  faid  C,  following  upon  the  faid  difpofition, 
dated  ,  and  recorded  — (jrfter  this 

manner  narrate  the  diflferent  deeds  to  be  reduced 
and  improved.     Then  say)  with  all  other  difpofi- 

tions, 
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tions,  charters,  thftruments  of  fafiiie  afid  r^gfta* 
tion,  adjudicatioiis,  b6nds,  tatks  and  other  fight^j 
fecurities,  and  diligences  ijtrhatfdevei^j  \vith  t1>* 
grounds  Ami  wan^ants  Whefeupoii  the  fame  |>fd* 
ceeded,  ittade,  granted  ot  t^nceiVed,  ftt  fat^tit 
of  all^  or  any  of  the  faid  defendeti,  their  pffeci<^- 
ceffors  or  authors,  of  Obtained  by  them ^  of  at  tluik 
inftahces,  anywsEyS.  affefllng,  or  relative  t6  the 
fubjefts  before  defcribed,  l^nts,  rtatls  afid  dttfiei 
of  the  fame,  or  any  part  thereof,  of  the  dat^S, 
tenors  and  contents,  above  mentioned  ^  ot  of  tvha^ 
ever  other  dates,  tenors  or  contents,  the  ktAe 
may  be :  To  feu  s]BfiN  and  consi6^re&  by  Otit 
faid  Lords^  and  to  ti£AR  and  stt  the  famcj  iwicfa 
all  that  has  followed  or  may  follow  thefeottj  JUB- 

DUClfiO,    R£TREAt£D,    RBJSCIN1>ED,    CASsSS,   Alff- 

'  NULLED,  toEcERNED  and  tTECLAREE^,  by  decree 
of  our  faid  Lords,  to  have  been  from  the  begin- 
ning, to  be  now,  and  in  all  time  coming,  void  and 
null,  and  of  no  avail,  force,  ftrength  or  eflFeSj  ki 
judgment,  or  outwith  the  fame  j  and  also,  as 
b*eing  falfe,  forged,  feigned,  fabricated,  fimolate, 
devifed  and  made  up,  by  the  faid  defenders  and 
their  cedents  and  authors,  or  one  or  other  of 
them,  civilly  and  lawfully  improvEn  per  testes 
insertos  et  omni  alio  modo  qtu)  dejure^  and  the 
forgers,  ufers  and  devifers  thereof,  cenfured  and 
puniflied  in  their  perfdns,  lands  and  goods,  to 
the  terror  of  others  to  commit  the  like  in  time 
coming,  for  the  reafons  following,  viz.  primO, 

Th^  forefaid  difpofitions,  and  whole  other  writs 

,  called 
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• 

called  for,  are  ialfe,  forged,  feigned,  fabricated^ 
and  devifed,  vitiated  and  erafed,  in  substanAatibits^ 
of  falfe  dates,  not  properly  tefted,  and  wanting 
the  folemnities  required  by  law  y  and  the  purfuer 
will  IMPROVE  them  as  fuch  per  testes  insertos  et 
Omni  atiomodb  qtio  dejure.  2^0,  The  faid  difpo-^ 
iitions,  charters^  and  whole  other  writs,  proceed 
upon  falfe  narratives,  and  are  ftibfcribed  by 
perfons  who  had  no  power  to  grant  the  fame,  iii 
fecurity  of  d^bts  long  ago  fatisfied  and  paid. 
3£ia,  The  faid  adjudications,  and  other  diligences, 
are  liot  formally  led  and  conduced,  aiid  are  dif- 
conform  to  their  warrants  ;  the  abbreviates  of 
the  adjudications  are  not  duly  recorded ;  the 
grounds  of  debt,  and  warrants  of  the  faid  decrees, 
are  wanting ;  and  the  fame  are  led  for  fums  not  due, 
but  for  fums  truly  fatisfied  and  paid-^(Aer^  m« 
serf  the  reafons  arifiilg  from  the  particular  cir*^ 
cumftances  of  the  cafe,  and  leave  out  fuch  of  the 
above  as  are  inconfiitent  with  the  nature* of  the 
deeds  tailed  for) ; — and  the  faid  defenders,  their 
predeceilbrs  and  authors,  have  no  good  right  to 
the  faid  fubjeflis,  or  title  to  poffefs  the  fame,  and 
they  belong  to  the  purfuer,  as  heir  ferved  and  re- 
toured,  entered  and  infeft  as  aforefaid  :  There* 
JPORE,  and  for  other  reafons  to  be  proponed  at  dif- 
cuffing  hereof,  the  whole  writs  particularly  and 
generally  before  mentioned,  with  what  has  foU 
lowed,  or  is  competent  to  follow  on  the  fame, 
OUGHT  and  should  be  reduced^  retreated, 

VOL.  VI.  *  P  R£- 
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RESCINDED,  C  ASSED,  ANNtTJLLED,  DECERNED  afidf 

■ 

DECLARED,  by  decree  of  our  faid  Lords,*  to  have 
been?  from  the  beginning,  to  be  now;  and  in  all 
time  coming,  void  and  null,  and  of  no  avaiU  force, 
ftretigth  or  effeft,  in  judgment,  or  outwrth  the 
fame ;  and  also,  as  bjging  falfe,  forged,  feign- 
ed, fabricated,  fimulate,   devifed,  and  made  u{> 
by  the  faid  defenders  and  their  cedents  and  au- 
thors, or  one  or  other  of  them,  dvilly  and  law- 
fully iMPRovEN  per  testes  insertas  et  omni  aSo 
mpdo  quo  dejure^  and  the  forgers,  ufers,  and  de- 
vifers  thereof  cenfured  and  punifbed  in  their  pcr- 
fons,  lands  ^md  goods,  to  the  terror  of  others  to 
commit  the  like  in  time  coming :  And  the  faid 
writs  being  fo  reduced  and  improven,  it  ought 
and  should  be  found  and  declared,  by  decree 
fbrefaid,  that  the  purfuer  has  the  only  good  and 
undoubted  right  and  title  to  the  forefaid  fubjefts^ 
and  to  pofFefs  the  fame,  and  to  uplift  the  rent^, 
mails  and  duties  thereof;  and  that  the  faid  defend- 
ers have  no  right  or  title,  thereto ;  and  the  faid 
whole  defenders  ought  and  should  be  decern- 
ed and  ORDAINED,  by  decree  forefaid,  to  make 
payment  to  the  purfuer  of  the  following  fums  of 
money,  as  the  rents  of  their  refpeftive  poffeffions 
du«  by  each  of  them  at  the  term  of  laft, 

viz. — (here  take  in  the  fums^  due  by  each  defend- 
er)— ^and  of  the  like  refpeftive  fums  each  year  in 
time  coming,  as  long  as  they  continue  feverally 
to  poffefs  the  fame:  And  the  faid  C  and  E  ought 
atid  should  be  decerned  and  ordained,  by 

decree 
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decree  forefaid,  to  remove  from  the  poffeffion  of  the 
fbrefaid  fubjeds,  afid  to  difcharge  and  renounce, 
in  favour  of  the  purfuer,  any  pretended  rights 
they  have,  or  grounds  of  debt  due  by  him  or  his 
predeceflbrs,  to  them,  their  cedents,  or  authors ; 
arid  to  deliver  up  the  fame,  and  any  writs  and 
evidents  they  have,  of  and  concerning  the  faid 
fubje£ls,  to  the  faid  purfuer,  as  heir  ferved  and 
retoured,  entered  and  infeft^  as  aforefaid :  And 
ALSO,  to  render  juft  count  and  reckoning  to  the 
faid  purfuer  for  the  rents  of  the  faid  fubjefts  for 
each  year  (Juring  which  they,  or  any  other  per- 
fon  6r  peribns  whom  they  reprefeat,  or  their  te- 
nants,' have  pofleflfed  the  faid  fubjefts ;  and  to 
make  payment  to  the  purfuer  of  Ster- 

ling, or  fuch  other  fum  as  fhall  ai)pear  to  be  thef 
amount  of  the  faid  rents,  with  a  fifth  part  more, 
as  the  ekpenfe  of  this  procefs,  and  extracting  the 
decree  to  follow  hereon,  or  else  to  allege  a  rea«« 
fonable  caufe  in  the  contrary;  with  certification 
to  the  faid  defenders,  if  they  fail,  our  faid  Lord^ 
will  proceed  in  the  faid  matter,  and  reduce,  im- 
prove, decern,  and  declare,  conform  to  the  con- 
clufions  above  written. 
According  to  Justice,  &c. 


The  form  of  proceeding  in  this  aifJrion,  as 
well  as  in  the  fimple  reduaion,  will  be  imme^ 
diately  t^ken  notice  of;  and  I  fhall  only  ob-i 

P  2  ferve 
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ierve  here,  that  the  concurrence  of  his  Ma** 
jefty's  Adrocate  is  obtained  as  a  matter  ci 
courfe ;  his  Lordfhip  authorifing  his  clerk,  or 
the  deputy-keeper  of  the  fignet,  to  adhibit  his 
concurrence,  for  wluch  a  finall  fee  b  pay- 
able. 


•" 


Summons  of  ReducUofuImprohatUm^  and  Decla^ 
rator  of  Non^Entry^  containing  Poinding  of 
the   Ground  Jar   the  Non^Entry  Retoured 
Duties. 

George,  &c.  Our  will  is,  and  we  charge  yoo. 
That  on  light  hereof  ye  pass,  and,  in  our  name 
and  authority,  lawfully  summon,  warn  and 
CHARGE  A,  eldeft  fon  and  apparent  heir  of  the 
deceafed  B,  lafl  immediate  heritable  vafl^l  to  our 
lo^te  C,  in  the  lands  and  others  after  defcribed, 
and  £,  D  and  F  tenants  and  poiTeflbrs  of  the 
£ud  lands  and  others,  perfonally,  or  at  their 
dwelling  places,  upon  twenty-one  and  fix  days^ 
warning,  to  compear  before  the  Lords  of  our 
Council  and  Seffion  at  Edinburgh,  or  where  they 
Ihall  happen  to  be  for  the  time,  the  days 

of  nest  to  come,  for  fir  ft  and  fecond 

diets,  in  the^hour  of  caufe,  with  continuation  of 
days,  to  anfwer  at  the  inftance  of  the  faid  C> 
who  (lands  heritably  infefc  and  feifed  ill  all  and 
yrHOLU'^heremmtionihe  iands  and  the  jpursuer^s 

titles) 
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ti&sy^znd  who,  with  concourfe  of  G  efq#  our 
advocate,  for  our  intereft,  has  good  and  undoubt- 
ed right  to  profecute  and  follow  forth  the  a£lion 
underwritten :  That  is  to  say.  The  faid  A,  and 
tbjs  other  defenders  above  named,  bringing  with 
them,  exhibiting  and  producing,  before  our  faid 
Lords,  ALL  and  sunohy  difpofitions,  contracts, 
precepts  of  clare  constat^  adjudications,  infl;ru« 
ments  of  fafine,  decreets,  and  grounds  and  war* 
rants  thereof,  and  all  other  writs  and  evidents  of 
and  concerning  the  faid  lands,  comprehending  as 
aforefaid,  or  any  part  or  pendicle  thereof,  made, 
granted,  or  Conceived  by  the  purfuer,  or  any  of 
his  anceftors,  in  £sivour  of  the  faid  A,  bis  prede* 
ceflbrs  or  authors,  as  vafials  therein  ;  AhL  to  bs 
SEEN  and  CONSIDERED  by  our  faid  Lords,  and  to 
HEAR  and  SE£  the  fame,  with  all  thsdt  has  follow* 
'  ed,  or  may  follow  thereon,  reduced,  retreat* 

ED,  R£SCI>^DED,'  GASSED,  ANNULLED,  DECERN- 
ED and  DECLARED,  by  decree  of  our  faid  Lords, 
to  have  been  from  the  beginning,  to  be  now,  and 
in  all  time  coming,  void  and  null,  and  of  no  avail, 
f6rce,  ftrengtfa  or  effed  in  judgment,' or  out  with 
the  fame;  and  also,  as  being  falfe,  forged, 
feigned,  f;lbricated,  fimulate,  devifed,  and  made  up 
by  the  faid  defenders,  and  their  cedents  and  aq*  • 
thors,  or  one  or  other  of  them,  civilly  and  lawfully 
iMPRQVEN,  per  testes  inserts  et  omni  alio  modogua 
dejurejznd  the  forgers, ufers,  and  devifers  thereof, 
cenfufed  and  puniihed  in  their  perfons,  lands  and 

P  3:  g^od$, 
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goods,  to  the  terror  of  others  to  commit  the  like 

in  time  coming,  for  the  reafons  and  caufes  follow-^ 

ing,  VI?,  Prmo^  The  foreiaid  whole  writs  called 

for,  and  ail  and  each  of  them  are  falfe, '  forged; 

feigned,  fabricated,  and  devifed,  vitiated,  and  eraf- 

fd  in  sulfstantialibuSy  of  falfe  dates,  not  properly 

tefled,  and  want  the  folemnities  required  by  law; 

and  the  purfuer  will  improve  them  as  fuch,  pef^ 

testes  insertoSj  et  onmi  alio  modo  quo  dejure.    8e^ 

cmdoj  The  faid  dlfpofitions,  charters,  and  whole 

other  writs,  proceed  upon  falfe  narratives,  and 

are  fubfcribed  by  perfons  who  ha.d  no  power  to 

grant  the  fame,  in  fecurity  of  debts  long  ago  fa* 

tisfied  and  paid.     TertiOy  Tfie  faid  adjudications, 

and  other  diligences,  are  not  formally  led  and 

conducted,  and  are  difconform  to  their  warrants ; 

the  abbreviates  of  the  adjudications  are  not  duly 

recorded;  the  grounds  of  debt,  and 'Warrants  of 

the  faid  decrees,  are  awanting;   and  the  fame 

are  not  led  for  fums  due,  but  for  fums  truly  fatis- 

fied  and  paid— (A^e  insert  the  reasons  arising 

from  tlie  parUctdar  circumstances  of  the  case^  and 

leave  out  such  of  the  aixwe  as  are  inconsistent 

mth  the  nature  of  the  dee^s  called  for) — And 

the  faid  defenders,  their  predeceiTors  and  authors, 

have  no  good  right  to  the  faid  fubjeds,  or  title  to 

poffefs  the  fame,  as  they  belong  to  the  purfuer, 

as  heir  ferved  <^nd  retoured,  entered  and  infeft  as 

aforefaid :    Therefore,  the  forefaid  whole  wnts 

called  for,  all  and  each  of  them,  with  all  that  has 
'  followed, 


J 
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ibUowed,  or  may  follow  thereupon,  ought  and 

SHOULD  be  REDUCED,  RETREATED,  RESCINDED, 
CAS8ED,  ANNULLED,  DECERNED  and  DECLARED, 

by  decree  of  our  (aid  Lords,  to  have  been  from 
the  beginning,  <o  be  now,  and  19  all  time  coming, 
fvoid  and  null,  and  of  no  avail,  force,  ftrength  or 
eflfed,  in  judgment,  •or  outwitb  the  fame ;  and 
ALSO  as  being  |alfe,  f(9trged,  feigned,  fabricated, 
iimulate,  devifed,  and  made  up  by  the  faid  de« 
fenders,  and  their  cedents  and  authors,  or  one  or 
other  of  them,  civilly  aad  lawfully  improven, 
per  testes  insertos^  et  omni  alio  modo  qiwde  pire^ 
and  the  forgers,  ufers  and  devifers  thereof,  cen- 
fured  and  punifhed,  in  their  perfonjs,  l^nds  and 
goods,  to  the  terror  of  others  to  commit  the  like 
in  time  coming :  And  the  Caid  writs  being  fo  re- 
duced and  improven,  it  ought  and  should  be 
fouND  and  declared,  by  decree  forefaid,  that 
the  purfuer  has  the  only  good  and  undoubted 
right  and  title  to  the  lands  and  others  before  men- 
tioned, and  to  poflefs  the  fame,  and  to  uplift  the 
rents  and  duties  thereof;  and  the  faid  defenders 

SHOULD  be  PROHIBITED   and    DISCHARGED  frOOlL' 

troubling  or  molelling  the  purfuer  or  his  tenants, 
in  the  quiet  and  peaceable  poifeflion  thereof :  Ax 
LE^sT,  in  cafe  it  (hall  happen,  during  the  courfe 
of  this  procefs^  that  the  faid  A  fhall  produce  any 
rights  of  property  to  any  part  of  the  faid  lands 
and  others  forefaid,  in  favour  of  any  of  his  pre- 
deceflbrs,  held  by  them  of  the  purfuer  or  his  pre- 
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deceflbrs  or  authors,  as  immediate  lawful  fuperi* 
ors  thereof,  and  that  the  fame  ihall  be  found  fuf- 
ficient  to  exclude  the  purfiier  from  the  right  of 
property  thereof;  then,  and  in  that  cafe^  it  ought 
and  SHOUI.D  be  founp  and  declared,  by  de- 
cree forefaid,Hthat  the  faid  lands  suid  others  before 
defcribed,  are,  and  haye  been  in  non-entry,  by 
^nd  fmce  the  death  of  tb^  faid  ^9  the  vaffal  who 
(lood  laft  infeft  and  feifed  thejpein)  v^hich  happen^^ 
ed  upon  the  day  of  ,  and  through 

the  lawful  heir  failing,  to  qbtain  himfelf  fenred, 
retoured,  entered  and  infeft  in  the  fame,  and  will 
fo  continue  until  the  entry  of  fu^h  heir  or  legal 
liifignee ;  and  that,  thereby,  the  bygone  non-ai<p 
try  retour  mails  thereof  fince  the  faid  « 

when  the  faid  B  died,  till  the  date  of  the  citation 
to  be  given  to  the  faid  A  hereon,  and  the  full 
rents,  mails  and  duties  of  the  Un\Q  softer  the  date 
of  the  faid  citation,  do  belong  to  the  purfuer  a$ 
fuperior  thereof;  and  therefore,  not  only 
ouoHT  the  faid  A,  as  iQtromitter  with  the  hid 
rents,  mails  and  duties,  at  leaft  as  lawfully  charge 
cd  to  enter  heir  to  his  faid  father,  within  forty 
days,  conform  to  aft  of  Parliament,  or  ^s  other- 
wife  reprefenting  him  on  one  or  other  of  the  paf- 
five  titles  known  in  law,  and  the  faid  £,  D  and  F, 
tenants  and  poffeflfors  of  the  forefaid  fubjeSs,  to 
be  DECERNED  and  ordained,  by  decree  forefeid, 
to  make  payment  to  the  purfuer  of  the  fum  of 
Sterling,  being  the  amount  of  the  faid  retourei 

duties, 


r 
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dudes,  from  the  death  of  the  faid  B  to  the  faid 
citation,  at  the  rate  of  yearly,  and  of 

the  full  rents,  mails  and  duties  of  the  faid  lands 
and  others,  from  the  date  of  the  faid  citation^ 
yearly  and  termly,  in  all  time  coming,  until  the 
lawful  entry  of  the  righteous  heir  thereto;  and 
during  the  iaid  tenants  and  pofl^lTors  their  feveral 
pofleffions  thereof,  the  terms  of  payment  in  time 
coming  beihg  always,  firft  come  and  bygone ;  but 
ALSO,  our  other  letters  (hould  be  oeuaihed,  by 
decree  forefaid,  to  be  directed  to  meflengers  at 
.  arms,  conjundily  and  feverally,  charging  thenr  to 
pafs,  and  in  our  name  and  authority,  fearch  for, 
feek,  fence,  arreft,  apprift,  compel,  poind  and 
diftrain,  the  readied  moveable  goods  and  gear, 
being,  or  that  fliall  happen  to  be,  upon  the  ground 
of  the  faid  lands  and  others,  with  the  pertinent^, 
to  the  avail  and  quantity  of  the  jforefaid  fum  of 

Sterling,  being  the  amount  of  the 
forefaid  retoured  duties  from  the  death  of  the 
faid  B  to  the  faid  citation,  at  the  rate  aforefaid^ 
and  make  the  purfuer  completely  paid  thereof; 
And  further,  the  faid  defenders  ought  and 
SHOUI.D  be  DECERNED  and  ORDAINED,  by  decree 
forefaid,  to  make  payment  to  the  purfuer  of 
Sterling,  as  the  expenfe  of  procefs,  and  of  eztrad*  . 
ing  the  decree  to  follow  hereon  ;  all  conform  to 
the  purfuer's  rights  and  titles,  and  the  laws  and 
fdaily  pradice  of  Scotland,  ufed  and  obferved  in  the 
like  cafes ;  or  else  to  allege  a  reafonable  caufe 
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in  the  contrary :  With  certification  to  the  faid  de« 
fenders,  if  they  fail,  our  faid  Lords  will  proceed 
in  the  faid  matter,  and  reduce,  improve,  decern 
and  'declare,  conform  to  the  above-written  jqon- 
clufions.     According  to  justice,  &c. 

Nota.  It  is  unneceflary  to  make  the  tenants 
parties  to  the  procefs,  unlefs  the  fUmmons  con- 
cludes for  payment  of  the  rents,  which,  in 
pradice,  it  often  does  not. 


Procedure  in  Actions  of  Reduction^. 

The  procedure,  in  adions  of  redudlion,  dif- 
fers  from  that  in  ordinary  adlions ;  and  this 
variation  requires  fome  flight  notice  to  be  tak- 
en of  it.  The  forms  of  proceeding  in  the 
fimple  redudion  vary  from  thofe  in  the  re- 
dudion-improbation  ;  they  (hall,  therefore,  be 
confidered  feparately. 


L  Procedure  in  the  Simple  Reduction. 

The  caufe  is  called,  enrolled,  and  brought 
into  Court,  in  the  common  way ;  and  I  fhall 

confider 
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confider  the  two  cafes  that  may  occur ;  i ; 
Where  no  appearance  is  made  for  the  defender ; 
2.  When  the  defender  appears  :  And,  then,  the 
means  by  which  the  defender  may  bring  the 
procefs  to  a  conclufion,  where  the  purfuer  is 
dilatory. 


I .   Where  there  is  no  Appearance  for  tlie  De- 
fender^ 

The  Lord  Ordinary,  in  abfence  of  the  de- 
fender, will  '*  grant  certification  againft  him 
for  not  producing  the  writs  called  for ;  reduce 
t)ie  fame,  for  not  production  thereof;  and  de- 
cern and  declare,  &c.  "  The  effed:  of  this 
interlocutor  is  to  render  the  deeds  called  for 
void  and  null,  in  all  queftions  betwixt  the  par- 
ties. But  it  ipay  be  opened  up  by  a  reprefen- 
t^tion  for  the  defender,  at  any  time  before  ex- 
traft,  on  produdion  of  the  deeds  called  for ; 
or,  after  extrad,  it  may  be  brought  under  re- 
view by  a  procefs  of  redudion. 


n.  TVhere 
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a.  Where  thtfe  is  Appearance. 

The  defender  may  have  a  preferable  tide 
to  that  in  the  perfon  of  the  purfuer,  which 
will  preclude  the  purfuer  from  attempting 
to  reduce  the  deeds  called  for.  This  forms  a 
complete  bar  to  the  adion;  and  therefore, 
where  the  defender  pofTeiTes  a  title  capable  of 
excluding  tke  purfuer,  he  will  be  allowed  time 
to  produce  evidence  of  it  j  and  a  diligence 
wDl  be  given,  fhoqld  it  be  required,  for  re- 
covering the  writs  capable  of  fupporting  his 
pl^a.  When  thefe  are  produced,  parties  will 
be  heard  on  the  import  of  them ;  and  the  de- 
cifion,.  on  this  point,  is  managed  in  the  fame 
m'anner  as  any  point  in  an  ordinary  adtion* 
The  Lord  Ordinary  will  decide  on  the  right  to 
exclude  j  and  that  decifion  will  be  brought  un- 
der review,  by  reprefentation  to  his  Lordfliip, 
and  by  petitions  to  the  Court,  until  the  point 
be  at  reft,  by  repeated  judgments,  or  by  the 
acquiefcence  of  the  parties. 

Where  the  tide  to  exclude  is  ultimately  fuf- 
tained,  the  adion  is  difmifled.  But- where  the 
title  to  exclude  i&  not  found  to  be  fufficient, 

the 
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the  defender  muft  produce  the  writs  called  for, 
or  take  a  day  to  produce  thenu 

I  fliall  firft  fuppofe,  that  the  writings  called 
for  by  the  purfu»,  are  produced  by  the  de- 
fender. In  this  cafe,  great  avtfandum  will  be 
made  with  them,  by  the  Lord  Ordinary: 
This  puts  an  end  to  the  Lord  Ordinary's 
power  of  judging  in  the  caufe.  And  the  re- 
nudning  part  of  the  procedure  fhall  be  imme- 
^tely  explained,  after  having  brought  the 
proceedings,  where  it  is  neceflary  to  force  pro- 
dudion  of  the  writs,  to  the  fame  point 

We  are  next  to  fuppofe,  that  the  defender 
does  not  produce  the  writs ;  he  muft,  in  that 
cafe,  take  a  day  to  produce  them.  Ten  days 
are  allowed  for  this  purpofe ;  and  when  that 
time  is  elapfed,  or  at  any  time  thereafter,  with:* 
in  year  and  day,  an  a£t  is  extra(3:ed,  ^  which 

is 


♦  'Form  of  tke  Jet  in  the  Reduction. 

Act  in  the  Rbduction»  A  against  B. 

At  Edinburgh^  the  day  of  »  anent  the 

tummons  of  redaction,  raised  and  pursued  before  the  Lords 
of  Council  and  Session,  at  the  instance  of  A  against  B. 
Tiie  said  summons  touching  the  said  defender,  his  being 
summoned,  &c.«— (Arr<  the  termi  ofThe  tummom  are  recited) — 

After 
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is  called  before  the  Lord  Ordinary  on  the  A£ts 
for  the  week.  At  thia  calling  the  defender 
may  appear  and  explain  to  the  Lord  Ordinary 
the  reafbn  why  he  has  not  yet  fatisfied  the  pro- 
du6tion ;  when  the  Lord  Ordinary,  if  fatisfied, 
will  allow  the  aft  to  drop,  in  which  cafe  it  may 
be  put  up  a  fecond  time ;  and,  on  the  defend-^ 
er's  ftill  failing  to  produce  the  writs  called  for^ 
the  term  will  be  circumduced,  and  decree  of 
certification  pronounced  contra  non  produSa. 


After  elapsing  of  the  diets  of  compearance^  the  same  was 
called  in  the  Oater-house»in  common  form  ;  and  none  com- 
pearing for  the  defender^  the  said  summons  was  thereupon 
enrolled  in  the  roll  of  ordinary  actions  for  the  Outer-house, 
conform   to  the  regulations,  &c. — {fhe  'proceedings  in  the 

cause  are  recited) — And  the  said  Lord having,  on  the 

,  assigned  the        day  of  to  the  defend- 

er, for  satisfying  the  production  of  the  writings  called  for 
in  the  said  reduction,  with  certification ;  and  parties  ap^ 
pearing  by  their  procurators,  were  warned  thereof,  apud  acta. 
And  after  elapsing  of  the  day  so  assigned  for  satisfying  the 
production,  the  said  action  was  enrolled  in  the  roll  01  acts 
for  the  Outer-house,  and,  by  course  thereof,  was  called  in 
presence  of  Lord  —  Ordinary,  on  the        •  ,  when 

parties  appearing  by  their  procurators,  the  Lord  Ordinary 
ASSIGNED,  and  hereby  assigns,  the,  day  of  June,  in- 

stant, to  the  defenders,  and  their  procurators,  to  satisfy  the 
production,  in  the  said  action  of  reduction,  with  certification ; 
and,  in  the  mean  time,  continues  the  said  action  as  it  now 
stands,  until  the  day  above  assigned  ;  and  parties  appearing 
by  their  procurators,  are  warned  hereof,  apud  acta.  £f- 
tracted  upon  tliis,  and  the        preceding  pages,  by 

Signed  in/  the  Clerk  of  Session^ 
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If^  on  the  other  hand,  the  writings  are  pro- 
duced at  this  calling,  great  avifandum  is  n^de. 
When  the  writs  are  lodged,  an  inventory  is 
given  in  alongft  with  them,  bearing  to  be  the 
writs  produced  by  B,  for  the  purpofe  of  fatis- 
fying  the  production  in  the  reduction  at  the 
inftance  of  A  againft  B  ;  and  the  agent  for  the 
defender  muft  pay  the  clerk's  dues  of  the  pro- 
duction, and  have  it  marked  by  the  collector 
on  the  inventory. 

» 
Of  old,  it  was  cuftomary  to  enrol  the  ac- 
tion, which  is  properly  an  Inner-houfe  caufe, 
in  the  Inner-houfe  roll :  And  with  this  view, 
the  clerk  in  the '  Outer-houfe  made  a  fhoit 
note,  addrefled  to  the  keeper  of  the  Inner- 
houfe  roll,  as  a  warrant  for  enrolling  the  caufe 
in  that  roll.  But,  wherever  a  proof  became 
neceflary,  it  was  cuftomary  to  apply,  by  pe- 
tition, to  the  Lords,  for  a  remit  to  an  Ordinary 
to  difcufs  the  reafons  of  reduction ;  and  that 
practice  has  now  become  univerfal.  So  that 
although  therd  is  nothing  in  the  order  of  pro- 
cefs  to  prevent  this  old  form  of  proceeding 
from  being  ftill  reforted  to,  yet,  in  reality,  it  is 
now  obfolete ;  and,  after  great  avifandum  is 
made,    the  next  ftep  is  to   apply   for  a   re- 

1  rait 


240  Petition  to  discuss  the 

mit    to   diicuis  the  petidon.      It   is  in  this 
form. 


Petition  for  a  Remit  to  an  Ordinary  to  discuss  th^ 

Reasons  of  Reduction. 

{The  address  in  the  tonmum  style  J) 

That  the  petitioner  having  raifed  an  aAion  of 
reduclion,  at  his  inftance,  againft  B,  concluding 
for  the  redu&ion  of,  &c« 

That  the  faid  procefs  of  redudion  having  come^ 
in  courfe  of  the  rolls,  before  Lord 
a^  Ordinary^  his  Loi'dfhip,  on  produdion  of  the 
writs  called  for,  of  this  d^te-^the  date  on  the 
margin)  made  great  avifandum  therewith* 

May  it  therefore  pleafe  your  Lordfhipsf,  to 
grant  warrant  for  enrolling  the  faid  pro* 
cefs  of  reduction  in  the  next  week's  regu- 
lation roll  for  the  Outer-houfe,  and  remit 
to  that  week's  Ordinary,  (or,  if  the  petition 
be  presented  during  the  last  week  qf  Hie 
Session^  My^  in  iliis  week's  regulation-roll 
for  the  Outer-houfe,  and  remit  to  the 
Lord  Ordinary  for  a^s  and  regulations), 
to  call  and  hear  parties'  procurators  on  the 
reafons  of  redudion,   and  other  conclu- 

fions 
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fions  of  the  libel ;  to  difcufs  the  (kxiie^ 
and  do  therdn  as  he  fhall  fee  caufe. 

ACCOHDING  TO  JUSTICE,  &C. 


There  is  no  occafion  to  print  this  petition, 
nor  to  intimate  it  A  written  copy  is  put  into 
the  bo^  of  the  Lord  Prelident ;  another  is  gi- 
ven ta  the  Inner  Houfe  derk ;  and  the  remit 
paffes  of  courfe. 

This  remit,  with  th^ori^nal  fummons,  is 
then  a  warrant  for  the  keeper  of  the  Outer 
Houfe  roll  to  enrol  the  caufe,  which  he  does 
at  the  end  of  the  regulation  rolK  "  Redudion 
per  warrant,  A  againft  B,  per,  &c. "  in  com- 
mon form. 

Where  the  redu<Stion  is  conneded  with  a 
previous  procefs  depending  in  court,  it  may  brq 
remitted  to  the  Ordinary  before  whom  that 
procefs  depends ;  but  then  the  petition  requires 
to  be  printed  and  intimated. 

in  this  manner  the  caufe  comes  before  a  new 
Ordinary,  who  judges  of  the  evidence  ofiered  for 
reducing  the  deedj  and  grants,  rejedls,  or  cir- 
cumfcribes  the  effe€t  of  the  fwoof  as  he  fees  fit  j 
his  judgment  being  fubjefl:  to  the  re^ewof  tha 
Ckmrt^  as  in  any  other  cafe.  The  proof  being 
finally  allowed^  the  eaufe,  in  itt  remaining 

VOL.  VI.  Q        *  ftage% 


S49  FI^CEDirkB  IN  THt 

ftages,  follows  thoie  forms  which  hai^e  been  aC*^ 
ready  explained,  and'  which^  are  appointed  for 
every  cafe  in  which  a  proof  is  allowed. 


3.  Where  the  Pwrsver  is  dilatory. 

■  «    » 

Where  the  defender  has. produced  the  writs 
called  for,  and  great  avifandum  has  been  made 
with  them,  and  no  further  ftep  is. taken  by  the 
purfuer  for  bringing  the  caiife  to  aa  end,  for 
fourteen  days  alter  that  decree,  it  ia^  then  in  the 
power  of  the  defender  to\apply  to  the  Court  by 
petition,  for  a  warrant  to  difcufs*  the  reafons  of 
reduction.  In  this  cafe,  the  form  of  the  appli^- 
cation  is  the  fame ; '  but  it  requires  to  be  printed 
and  intimated  to  the  purfuer. 


IL    PROCEDURE  IN  THE  REDUCTION^ 

IMPROBATION, 

It  is  by  no  means  my  intention  to  go  into'^the 
minutias  of  this  very  important  aSion.  Tlie 
proceedings  relative  to  the  title  of  the  puifuer^ 
and  the  right  of  the  defender  to  exclude,  are 
nearly  the  fame^  &at  occur  in  the  fimple  reduc* 

tion» 


REDXJCTION-IMPROBATION*  4^3 

tibn.  Where  no  appeatance  is  made  for  th6 
defender^  decree  of  redudion  will  be  pro^ 
nounced;  but  where  appearance  is  made,  if 
we  fuppofe  the  queftion,  as  to  the  title  to  exclude^ 
to  be  fetded,  and  all  dilatory  defences  over- 
ruled, the  mod  remarkable  part  of  the  form  is 
the  terms  ^ven  to  the  defender  for  producing 
the  deeds  called  for.  There  are  two  terms,' 
properly  fpeakihg ;  and  the  firft  term  is  affign* 
ed  by  an  interlocutor,  which  sippoints  the 

day  of  next,  to  the  de- 

fender's procurator,  for  fatisfying  the  produc- 
tion in  the  action  of  redudion-improbation  li^ 
belled,  and  that  for  the  firft  term,  with  certifi- 
cation.* The  day  appointed  being  elapfed, 
the  purfuer  extracts  an  ad:,  and  calls  it  before 
the  Lord  Ordinary  in  the  Outer  Houfe,  for  the 
time,  when  a  day  is  afiigned  for  fatisfying  the 
produdion  for  the  fecond  term.  The  fecond 
term  being  elapfed,  the  purfuer  extra£ts  an  a£l: 

Q  2  for 


*  If  the  defender  require  a  diligence,  it  vM  be  grahtedi 
for  rccovering'the  writs  called  for,  or  this  diligence  may  be 
demanded  when  the  second  term  is  assigned  ;  and  when  a 
second  diligence  is  required,  both  first  aitd  second  ought  to 
be  returned  before  the  expiry  of  the  third  termi 
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for  the  fecond  term,  wluch,  ia  like  manner^  » 
called  before  the  Lord  Ordiaary  in  the  Outer 
Houfe  for  the  time.  If  ftiU  the  produOioii  be 
not  fatiafied,  the  adl  ia  put  up  again^  and  the 
defender  is  ordered  to  fatisfy  the  production 
within  ten  days.  This  order  is  written  on  die 
ad  for  die  fecond  term,  and  intimated  in  die 
'minute-book. 

Theie  ten  days  having  elapfed,  the  ad  for 
the  fecond  term  is  again  put  up  before  theXord 
Ordinary  inr  the  Outer  ^  Houfe  for  the  timcj 
and  if  no  writs  be  produced  by  tiie  defender, 
the  purfuer  obtsuns  a  certification  and  decree, 
reducing  and  improving  them ;  and  this  decree 
may  be  extraded  after  four  weefes  j  in  which 
cafe  it  is  not  eafy  for  the  defender  to  be  re- 
poned. 

When,  on  the  other  hand,  the  writings  caHed 
for  have  been  produced  at  the  calling  of  one 
or  other  of  the  ads,  the  agent  for  the  defender 
ought  to  make  an  inventory  of  them,  and  obtain, 
on  the  back  of  the  inventory,  the.  clerk's  dues 
of  the  produaion,  marked  by  the  proper  officer  j 
when  die  Lord  Ordinary  makes  great  avi- 

^ndum  with  die  writs  produced,  and  reafons 

.  .ef 
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m(  reducdon ;  and  grants  cerdficadon  as  to 
any  other  deeds  called  for,  and  not  pro- 
duced. 

Great  avtfandum  being  made,  a  reimt  is 
obtained  firom  the  Court  to  the  next  week's 
Ordinary,  for  the  purpofe  of  difcuffing  the 
reiafbns.  « 

If  the  deeds  produced  are  attempted  to  be 
cut  down  on  the  bead  of  forgery,  the  de- 
fender muft  abide  by  them,  fub  pcriado  falfi. 
The  defender,  though  he  is  not  allowed  to 
add  any  thing  to  the  terms  of  his  abiding  by 
the  deeds,  may  yet  ftate  fuch  circumdances 
to  the  Lord  Ordinary,  as  ihall  free  him  from 
all  acceffion  to  the  forgery,  if  forgery  fhail  be 
proved. 

This  ftep  being  taken,  a  minute  of  the 
procedure  is  made  out  by  the  clerk ;  and  the 
Lord  Ordinary  gives  an  order  on  the  pur- 
fuer  to  ^ve  in  a  condefcendence  of  the  ar- 
ticles of  improbation  he  means  to  infift  on  i 
which  he  allows  to  be  feen  by  the  defender ;  ' 
and  appoints  him  to  give  in  a  condefcend- 
ence, on  his  part,  of  the  fadts  and  circum- 
ftances  he  means  to  infift  on  for  approbating 

the  deed, 

Q  S  The 


^46  ACCESSORT  ACTIOKS*  ' 


_} 


Th&  mutual  conde^^dences  having  been 
given  in,  a  proof  is  allowed  to  both  *  parties  ; 
and  the  caufe  then  goes  on  like  any  other 
caufe  in  which  a  proof  is  allowed^  and  ordered 
to  be  reported  to  the  Court 


SECT.   V. 


ACCESSORY  ACTIONS. 


"  The  chief  accefibry  aiftions  which  do  ijot 
fubfift  by  themfelves,  but  merely  prepare  thjB^ 
,way  for,  or  are  fubfeirient  to-other  adlion$, 
are  thofe  of  exhibition  of  writings,  pf  tran- 
fumpts,  of  proving  the  tenor,  of  transference, 
and  of  wakening.  "  Erik.  b.  4.  tit.  1.  §  52« 
Of  thefe,  I  haye  already  had  occasion  to  jtake 
notice-  of  the  procefs  of  wakening,  and  of 
transfe»ence  ;  and  1  Ihall  yerf  fliordy  give  esj- 
amples  of  jhe  othei?. 

J  •  EJchiUtion  ad  deliberandum. 

J  «  * 

Hie  exhibition  of  papers,  is  in  the  general 
cafe  obtained  by  an  incident  ctiligence  againft 

V    havers. 
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liavers.  But  the  heir,  as  he  undertakes  a  fe- 
lious  oBligatioQ  in  reprefentiqg  his  anceftor^ 
may  in  many  cafes  find  it  .neceilary  to  lni^e£t 
the  title-deeds  of  the  eftate  ;  and  in  tjiis  fenfe 
4he  adiioD  of  exhibition,  at  the  inftance  ;of  an 
lieir,  prepares;  the  way,  and  is  fubfervient  to 
lOther  adions. 


1.  Summons  of  ^xUUtion  ad  deUberatdttm. 

George,  &c.  Whereas,  &c.  our  lovite, 
B,  only  fon  of  the  deceafed  A,  that  he  is  heir  of 
line  to  his  faid  father,  and,  as  fucb,  has  good 
and  undoulbted  righr  to  call  for  exhibition  of  the 
vhole  iKrritings,  rights,  tifles  and  fecurities  of 
and  concerning  the  lands  and  eftate  which  be* 
longed  to  his  fitid  father,  and  of  alt  bonds  and 
^grounds  of  detit,  contrads  and  deeds  granted  to 
or  by  his  predecefibrs,  and  of  alt  difpofitions  and 
adjudications  of  the  faid  eftate,  and  to  have  full 
fiafes  of  his  prtdeceflbr^s  moveable  dlate  and 
e£feds  exhibited  to  him,  and  to  tal^e  infpedion 
thereof,  that  therebyi^he  may  be  informed  of  the 
debts  and  burdens  affecting  the  eftate  of  his  pre- 
deceffor,  and  he  enabled  to  conftder  and  delibe- 
rate whether  he  be  in  fafety  to  eirter  heir,  and 
reprefenthis  faid  predeceffor  or  not.  '  And  true 
IT  IS,  that  C  and  D,  or  one  or  other  of  them, 

(^4      ^  have 
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to  the  extent  of  a  legal  progrefs,  delivered  to  the 
purTaer,  yet  he  refiifes  and  delays  fo  to  do : 
Thekefore,  the  laid  C  ought  and  should  be 
becekned  and  ordained,  by  decree  of  out  faid 
I^rds,  to  exhibit  and  produce  before  our  faid 
Lords,  (be  whole  writs  and  evidents  of  and  con- 
cerning the  lands  and  others  contained  in  (he  faid 
difpofition,  to  be  seen  and  considered  by  oiir 
faid  Lords ;  and  the  fame  being  fo  produced,  our 
faid  Lords  ouAht  and  should  decern  and  or- 
dain the  faid  writs,  to  the  extent  of  a  legal  pro- 
grefs  to  the  lands  and  others  contained  in  the 
faid  difpofition,  to  be  exadly  tranfumed,  and  tran- 
fumpts  thereof,  duly  authenticated  by  the  clerk- 
regifter,  or  his  deputes,  to  be  delivered  to  the 
&id  purfuer  ^  and  the  faid  tranfumpts  ought  and 
SHOutD  be  declared  to  be  as  fuffid^t.  And  of 
as  great  force,  ftrength  and  effe£t,  to  the  faid 
purfuer,  his  heirs  asd  aflignees,  as  if  he  had  ex- 
Crafts  of  the  fame  from  the  public  regifter }  aad 
that  afterthe  form  and  tenor  of  the  laws  and  daily 
pradtce  of  Scotland,  ufed  and  cMerved  in  th6 
like  cafes,  in  all  points. 
Our  will  is,  &c. 

Where  tfiere  is  an  obfigation  to  produce, 
expenfes  vill  be  concluded  for  in  common 
form, 

3.  Summons 
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3.  Summons  of  Proving  t/ie  Tenor. 

George,  &c.  Whereas,  &c.  Our  Lovite  B, 
That  A,  by  a  bond,  of  date  ,  on 

an  acknowledgment  of  money  received  from  the 
purfuer,  bound  and  obliged  him,  his  heirs,  exe- 
cutors and  fucceffors,  to  pay  to  the  purfuer,  his 
heirs  and  affignees  whomfoever,  the  fum  of  500L 
Sterling,  againft  the  term  of  Martinmas,  under 
the  penalty  of  lool.  Sterling  in  cafe  of  failure, 
and  with  intereft  from  the  date  of  the  faid  bond 
to  the  faid  term  of  payment,  and  thereafter  year- 
ly, termly,  and  continually,  during  the  not  pay* 
ment  of  the  faid  principal  fum :    That  a  houfe 
adjoining  to  the  purfuer's  having  taken  fire',  his 
papers  and  valuable   articles  of  furniture   were 
removed,  fince  which  time  the  faid  bond  has  been 
amifEng,  nor  has  the  purfuer,  by  the  raoft  care- 
ful fearch,  been  able  tb  recover  it :    Therefore, 
it  is  neceifary  that  the  tenor  of  the  faid  bond 
ihould  be  proved  in  manner  under  written.    And 
the  purfuer  being  pofleffed  of  the  fcroll  of  the 
faid  bond ;  and  the  writer  thereof,  and  witneffes 
to  the  execution  of  the  bond,  being  alive,  who 
•    can, prove  the  terms  and  execution  of  the.  faid 
deed:    Therefore,  it  ought  and  should  be 
found  and  declared,  by  decree  of  our  Lords  of 
Council  and  Seflion,  that  the  forefaid  bond  was  of 
^he  tenor  following— (Aer^  in^t  tJte  tenor  of  the 


y 
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iondf  as  it  wB  be  supported  by  ^  scroU,  tcad  bg 
&£■  evidence  of  Ike  mtaesses  to  be  brought  fiir- 
•ward) — As  also,  it  ought  and  should  be  tovnp 
and  DECLARED,  by  our  faid  I.ords,  that  tbe  decree 
to  be  pronounced  by  ibem  fliall  be,  in  all  re- 
^e£tSf  as  Talid  and  e0e£tual  a  document  to  tbe 
paifaer,  of  the  forefaid  debt,  and  diligence  there- 
QO,  in  all  cafes,  ioiprobation  ae  'well  as  othert,  ai 
tiK  original  bcHid,  if  extant,  would  be,  notwitb- 
fEaadtng  tbe  feme  has  been  abdraOed,  or  loft, 
and  eanaot  now  be  found  i  aud  that  in  term*  of 
lEic  adminicles  and  evidence  to  be  founded  en, 
■sad  laws  and  daily  pradice  of  Scotland,  ^fed  uu} 
oblerved  in  the  like  cafes,  in  all  points. 
Our  wu,l  is,  &c. 


pjvcedure  m  the  Action  qfjiroving  the  Temir, 

The  a^on  is  called,  giTen  out.  Teen,  r&T 
famed,  and  enrolled,  be&re  the  Lord  Ordi* 
nary  in  the  Outer-houfe,  m  common  form ; 
and  when  the  canfe  comes  before  lus  Lordlhip, 
Eie  makes  avifandum  to  the  whole  Lords :  for 
\x  is  not  an  Action  in  which  the  Lord  Ordinary 
can  decide.  The  rearing  up  c^  4  deed,  is  of 
Aich  importance,  as  to  require  »  judgment  of 
the  whole  Lords ;  therefore  the  avifandum 
made  by  his-Lordlhip  is  9  matter  of  courfe. 

When 


AKD  *ROCEt>URE  f  HERElK.  ij^ 

When  the  caufe  is  enrolled  in  the  Inner-i 
houfe  roll,  it  may  be  immediately  judged  o^ 
or  a  proof  allowed,  according  to  circumftances. 
In  jmany  cafes  of  tfiis  kind,  the  ftrefs  of  the 
proof  will  reft  on  the  cafus  anufftonts ;  becani^ 
the  terms  of  a  bond,  or  other  obligation,  may 
be  ealily  proved,   and  yet  it  would  be  die 
height  of  injuftice  to  rear  up  a  debt  againfl: 
the  original  debtor  in  an  obligation,  on  fuch  21 
proof;  for,  having  paid  the  deb^  the  debtor 
may  have  conceived  himfelf  to  be  perfeftly 
fafe  in  deftroying  the  voucher  of  it      The 
Court  will  therefore,  in  all  fuch  cafes,  attend 
more  to  that  part  of  the  evidence  which  fliall 
be  brought  for  eftablifhing  the  fa<3:,  that  the 
deed  was  actually  in  the  pofleffion  of  the  are- 
ditor  at  the  time  of  the  accident  to  which  he 
attributes  its  lofs,  and  the  circumftances  from 
which  the  lofs  is  faid  to  have  happened,  than 
to  the  evidence  for  eftablifhing  the  terms  of 
the  ittdb.     On  the  other  hand,  where  a  right 
is  not  extinguiflied   by  deftroying  the  deed, 
but  where,  in  practice,  a  counter-deed  is  re- 
quired ih  order  to  produce  that  efFed,   the 
terms  of  the  deed  being  proved  to  the  Court, 
they  will  inquire  lefs  ftridly  into  the  cafus  amf- 
Jionis ;  and  the  evidence  k£  extradls,  as  in  the 

cafe 
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cafe  of  fafines  [for  inftance),  mzy  be  fo  (hong-, 
as  to  induce  the  Court  to  decide  the  caufe, 
without  requiring  any  further  proof. 

It  may  thus  happen,  that  a  caufe  of  this 
kind  is  decided  without  reforting  to  parole  e- 
vidence.  For  where  the  puifuer  has  not  con- 
defcended  on  a  fufHcient  cafiu  ami^omf,  the 
adion  may  be  caft,  without  forcing  the  de- 
fender into  a  pro(rf;  or,  where  the  deed  is  fuf- 
ficiendy  adminicled  by  other  legal  deeds,  or 
even  by  extra^  and  no  preaik.ca/iif  ami^onis 
is  reqiured,  the  tenor  of  the  deed  may  be 
eftabliflied  by  the  decree  of  the  Court,  without 
reforting  to  parole  proCif. 

Where,  again,  the  i^afe  is  not  clear,  a  con^ 
defcendenoe  will  be  ordered  ;  and,  on  adviHog 
the  condefcendence  and  anfwers,  a  proof  will 
be  allowed ;  which  will  be  taken,  either  by  .the. 
Lords  on  oaths  and  witnefles,  or  on  commif- 
(ion  -.  and  the  forms  applicable  to  thefe  caies 
(which  have  been  already  explained)  will  be 
followed.  The  proof  bang  reported,  the  term 
will  be  circumduced — a  ftate  will  be  prepared, 
and  the  taufe  heard  before  the  Court,  and  de- 
cided- 

I  Thefe 


SUMMARY  ACTIONS*        .  ,  a^S 

« 

Thefe  caufes  are  generally  put  up  in  the 
fuaunar*roll,  and  called  on  the  Saturdays* 


Division  Second. 

summary     ACTIONS. 

• 

Summary  aftions  have'  been  introduced  for 
trying  all  grounds  of  complaint  againft  mem^ 
bers  of  Ck>urt  in  the  execution  of  their  official 
duties,  or  for  the  purpofe  of  ^ving-more  than 
ordinary  defpatcb.  The  former  may  be  coa- 
iidered  as  the  original  adions  of  this  defcrip- 
tion.  They  are  thus  defcribed  by  Mr  Er- 
fkine — ^^  Thus>  bills '  of  complaint  exhibited 
^ainft  members  of  the  College  of  Juftice,  or 
other  pradifers  in  the  Court,  relative  to  the 
exercifes  of  their  employment— or  againft  fac- 
tors on  fequeftrated  eftateS,  or  other  perfons 
named  into  any  office  by  the  Court— or  a- 
gainft  inferior  judges,  for  their  contempt  of 
authority,  in  exercifing  jurifdiaion  in  an  ac- 
tion, after  an  intimated  fufpenfion  or  advt)ca- 

tion— 


^^6  STTBiMARY  Acnoifi. 

I 

fi6n-*-or  againfl  officers  of  the  law  toi  ojp* 
preffion- — or  againft  litigants  in  any  adioii 
brought  before  the  Cotirt^  whq  hate  been 
guilty  of  any  wrong  pending  the  fui^  may  be 
all  tried  by  a  fummary  action,'*  Thofe,  a- 
gain,  which  owe  their  introductidn  to  expe- 
diency, have  been  authorifed  by  acts  of  Par- 
liament, as,  in  the  cafe  of  enrolment  of  free- 
holders,  or  the  wrongous  election  of  magi- 
fixates. 

'  '  '  ^ 

I  (hall,  omitting  fome  Mkr  cafes,  give  in- 
fiancesj  l.  Of  Petitions  and  Com|)laint8  againft 
Membetis  of  the  College*  of  Juftice ;  and^  2i 
Thofe  occtiriing  in  Election  Questions,  with 
the  form  of  proceedings  that  take  place«  * 


t.  Peti^ 


^  There  are  other  cases,  as  petitions  for  discussing  the 
reasons  of  suspension  on  di^  bill — petitions  for  recording 
entails,  and  for  ebtaining  deeds  .from  the  public  register^ 
vrhich  fall  under  this  department  and  will  be  found  o^der 
ihdr  respective  heads* 


ipf TiTt^H  AVP  GOMPtAlHT^  2$J 


U  PeHUms  offAwt  Meinben  qf  ike  Calkgt 

qf Justice. 

Th^  petitions  which  may  be  prefented  {unlf 
inarily  againft  a  member  of  the  College  of  Juf- 
tice,  muft  be  founded  on  grounds  connected 
Withhik  duties  as  a  member  of  that  College; 
but  petitions  founded  on  debts,  or  other  grounds 
of  a<^ion  uncoiine£ted  with  thefe  duties^  are 
iocompet^nC ;  and  ia  fuch  cafes  he  can  be  call- 
ed ocily  by  a  fununons^  like  any  other  indivi^ 
du^L 

I  b^ve  iXct  been  able  to  ^ooire  a  petition  of 
this  nature:  the  form  of  it  neceflaniy  corr&» 
ipoods  with  thD&  in  eledioii  caTes^  though  the 
terms  pf  the  prayer  muft  be  framed  according 
to  the  circumftances  of  the  cafe.  It  will  be 
ordered  to  be  fenred  on  the  party,  who  Will^ 
of  couxfkj  k>dge  bis  anfwera  againft  the  day 
i^ppointed^  and  the  procedure  wiU  go  on  as  ta 

» 

other  fummary  applications. 

A  petition  and  coinplaint  may  be  given  ia 
£lgainft  judicial  factors,  or  others  ading  under 
authority  from  the  Court,  in  regard  to  thek 
proceedingi  under  that  warrant.     6ttt  all  of 

VOL.  VI.  *  R  thofe 


t^ .-.  i« 
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thofe  cafes  do  truly  depend  more  on  the  cu> 
cumflancte  with  which  they  are  attended,  than 
upon  the  form ;  and  all  that  relates  to  that,  may 
be  fuUy  learned  from  the  petition  and  com- 
plaint in  election  queftions,  of  which '  the  foU 
lowing  are  examples* 

i.  Petiikms  in  HkcUan  Questions. 

The  peddon  and  complaint,'  at  die  inftancd 
6f  a  claimant  to  be  admitted  on  the  roll  of 
freeholders,  in  the  cafe  of  his  rejedHon  by  die 
freeholders,  or  of  a  freeholder  who  has  been 
turned  off  the  roll  by  a  judgment  of  that  G)urt, 
is  in  the  form  of  a  reclaiming  peddon  agsdnft 
the  judgment;  the  Court  of  Seflion  being,  in 
this  refpe£t,  a  Court  of  Review  of  the  pro- 
ceedings in  the  Court  of  freeholders.  It  is 
thus  obvious,  that  the  peddon  and  complaint 
which  is  prefented,  can  have  litde  more  of 
form,  dian  that  it  ^es  a  view  of  the  proceed- 
ings which  are  complained  of;  it  recites  the  ob- 
je^ions,  anf\;viers,  and  other  pleadings,  with 
the  decifion  of  the  freeholders,  and  their  en- 
deavours to  prove  the  injufiice  of  the  decifion, 

in 


in  fome  cafes  ihortly,  m  others  more  at  length. 
In  fb  fiu:  as  there  iiB  any  form,  it  will  be  ex^ 
plained  by  what  follows^ 


PeUAm  and  Ccmptaintfir  not  admitting  a  CUimani 

to  the  BoR  of  Freeholders^ 

l%eHaie. 

Petition  and  Complaint 

of  A. 

fi  agent. 

Hclerki 

Unto  the  Right  Honourable, 
The  Lords  of  Council  and  Seflion^ 

the 
Pbtition  aJid  COMPLAINT) of  A, 

lltJMBLY  ShEWETH, 

That  the  petitioiier^s  ^ther,  who  reprefents 
bne  of  the  oldeft  families,  and  is  poflefled  of  ohd 
of  the  largeft;  eftates  in  the  county  pf  ,  gave, 
fome  years  ago,  to  the  petitioner,  certain  iuperiori- 
ties  in  the  fliire  of  .     'That  in  virtue  of 

the  titles  to  the  faid  fuperiorities,  vefted  in  the  pe« 
titioner,  a  claim  of  enrolment  was,  on 
prefented  for  him  to  the  meeting  of  freeholders 
*    '  R  a  for 


ftweleduigaraembflTQf  Paili»mfOt;  Ap^t.&H'UC- 
iliuding  bis  clium,  tb«  petUioscr  prodpcfid  tint 
following  titles. 

1.  Charter  under  the  great  feal,  kc. 

2.  DifpofitioD  by  the  faid  ,  ia 
hrouT  of  the  petitioner,  &c. 

3.  Safioe  following  on  the  jweeopt  k  the  &id 
charter,  and  afiSgnatioD  thereto,  before  mention- 
ed, of  the  lands  and  others  contained  in  the  faid 
difpofition,  particularly  above  recited,  in  iavour  of 
the  petitioner,  dated,  2m:.  and  recorded,  &c. 

4.  CettiBcate,  &c. 

To  this  claim  objeftions  were  ftated  by  B,  C 
and  D,  freeholders  ftanding  en  the  roll,  or  one 
or  other  of  them,  in  the  following  words — (Here 
the  objeftions  will  be  ftated  in  the  yords  of  thc- 
roinutes  of  the  proceedings  of  the  freeholders.} 

To  thefe  objections  the  petitioner  anfwered,  &c. 
(The  anfwers  m^y  be  more  or  lefs  abridged^  but 
they  ought  to  be  all  brought  under  view.j 

A  majority  of  the  freeholt^ers  difregarding  diefe 
anfwers,  voted  to  reject  the  petitioner's  claimv 
whereby  he  is  under  the  neceffity  of  making  this 
application  to  your  .Lordfliips,  under  authority 
of  the  Itatutes  of  the  16th  of  hts  late  Majefty, 
c.  ti,  and  of  the  14th  of  his  prelent  MajeAy, 
c.  81. 


■  May 

^  IhJE 


May  it  therefore  pleafe  your  Lord. 

Ihips  to  grant  warrant  for  ferving  thi» 

complaint 


eK  HIK0  TUftKED  OFF  THE  ROLL.       Sij^l 

cMipkfRt  Q|xm  &,  C  snd  D,  or  fuch 
of  them  as  ftall  Appear ^  frbtn  the  mi- 
mrtei  c^  the  freeholders,  to  have  ftat-- 
led  the  fof^oiiig  obje^lioai^^  perfonally, 
or  at  their  of  bid  refpe^ire  dwelHng 
places,  if  within  Scc^Iand,  or  at  the 
saatket  crofs  of  Edihbui^h,  pier  and 
Hiore  of  Leith,  if  out  of  the  kingdom  i 
and  t^  ordain  them  or  him  to  put  in 
anfirers  thereto^  ti^ithin  fifteen  days  after 
fuch  fervice :  And,  upon  r^fuming  con- 
iideratioiii  of  the  f^me^  with,  or  with- 
out anfwers,  to  find  that  the  nieeting  of 
freeholders  did  wrong  in  refufing  to  ad- 
mit the  compiainer  on  the  roll ;  and 
therefore,  to  ordain  his  name  to  be  add- 
ed to  the  roll,  and  to  give  the  neceiTary 
diredions  for  csu'rying  that  order  into 

execution. 

According  to  justice,  &c. 

Signed  by  CounseL 


3t  Prayer  i^ihe  Petition^  &t^the  Instance  of  a 
Fre^ioMeTj  who  has  been  turned  off"  the  Roll  of 
Freeholders. 

MaV  it  therefore  pleafe  your  Lordfhips 
to  grant  warrant  for  ferving  this  pe- 

R  3  tition 


t6t  WHERE  THE  EREEHOLBSRS 

txtion  and  complaint  upon  the  faid  B, 
(^  person  by  whom  the  objeeUon  was 
maved^  on  which  the  pdtitioner  has  been 
struck  qff)  perfonally^  or  at  his  dwelU 
ing  place^  if  within  Scotland,  or  at  the 
market  crofs  of  Edinburgh,  pier  and 
ihore  of  Leith,  if  furth  thereof  j  and 
to  ordain  him  to  put  in  anfwers  thereto, 
within  1 5  days  after  fervice :  And,  upon 
refuming  confideration  of  this  complaint, 
with  or  without  anfwers,  to  find  that  the 
majority  of  the  freeholders,  {landing  on 
the  roll  for  the  county  of  , 

at  the  lafl  Michaelmas  meeting  of 
freeholders, .  did  wrong,  in  expunging 
the  petitioner's  name  from  the  roll ;  and 
to  ordain  his  name  to  be  again  enrolled ; 
and  to « give  the  ufual  diredions  to  the 
Sheriff-clerk  for  inferting  the  name  ac- 
cordingly, in  the  roll  of  freeholders  of 
faid  county,  according  to  the  rank  ahd 
place  which  he  wa$  entitled  to  hold  as  a 
freeholder,  at  the  faid  Michaelmas  meet- 
ing ;  and  to  find  the  faid  B  h'able  to  thei 
.  complainer  in  the  ezpenfe  of  this  copi« 
plainte 

According  to  justice,  &c. 

Signed  by  QmnseU 


v.. 


I_ 


RKFXrSX  TO  ;}TRIK£  OFF  TH£  ROLL.         a$3 

3,  Prayer  qf  ffie  Petitiorij  rvliere  the  Freeholders 
Juwe  reused  to  strike  a  Person  off  the  Roll. 

May  IT  THEREFORE-pleafe  your  Lordihips 
to  grant  warrant  for  ferving  this  petition 
and  complaint  upon  the  faid  B,  {the 
person  to  whose  continuing  on  the  roll  the 
peUtioner  had  objected)^  perfonally^  or 
at  his  dwelling-place,  if  within  Scotland, 
or«  if  furth  thereof,  at  the  market  crofs 
of  Edinburgh,  pier  and  fhore  of  Leith  ; 
and  to  ordain  him  to  put  in  anfwers 
thereto,  within  fifteen  day«  after  fcrvice: 
And,  upon  refuming  the  complaint,  with 
or  without  anfwers,  to  find  that  the 
freeholders  did  wrong,  in  refuting  to  ex« 
punge  him  from  the  roll,  and  to  ordain 
him  to  be  exp.unged ;  and  to  give  the 
necefiary  directions  for  carrying  that  or* 
der  into  execution,  and  to  find  the  peti«- 
tioner  entitled  to  expejifes. 

ACCORPINQ  TO  JUSTICE,  &Ct  ' 

I 

Signed  hy  Counsels 


R  4  PRO. 


I  <  .; 


iff^        mTtiLi.oe«fT«iL  Of  tBAVie^. 


PROCSDURE, 

* 

The  petition  and  complaint  Is  printed  and 
boxed,  and  clerks'  dues  paid,  and  marked  in 
the  common  form  of  a  petition  to  the  Inner 
Houfe,  The  petition  is  moved  with  the  lingle 
bills  of  next  day,  when  an  order  pf  fervice  is 
pronounced 


InterJocutor  qf  Sendee^ 

♦*  The  Lords  having  heard  this  peddon  and 
complaint,  they  grant  warrsmt,  for  citing  the 
(iud  B  complained  upon,  by  ferving  him  with 
|i  fiiU  copy  thereof,  2^id  of  this  deliverance 
thereon,  if  within  Scodand,  perlbnally,  or  jit 
his  dwelling-place ;  and,  if  forth  thereof^  by 
affixing  the  fame  on  the  market  crofs  of  £dia-« 
burgh,  and  on  the  pier  and  {hore  of  Leith ;  and 
ord^  him  to  give  in  anfwers  thereto,  withiq 
1^  days  alter  fuch  fervice.  *' 

This  order  being  given,  it  becomes  the  war^- 
rant  of  an  extrad,  on  which  the  perfon  againf^ 
wl^oni  the  complaint  is  made  may  be  cited. 

la 


In  con(equence  of  this  citation,  anfwers  will  be 
lodged  ;  and  thefe  may  be  followed  by  replies 
and  duplies ;  and  the  judgment  pronounced  by 
the  Court,  on  advifmg,  thefe  pleadings,  may  be 
brought  under  review  by  petition,  or  carried 
by  appeal  to  the  Houfe  of  Peers. 

The  judgment  of  the  Court,  whether  in 
finding  that  a  pexfon  is  entided  to  be  enrolled, 
or  that  he  ought  to  be  ftruck  off  the  roll,  will 
**  grant  warrant  to,  and  ordain  the  Sheriff-clerk 
of  the  iaid  county,  to  add  his  name  to  the  faid 
roll,  accordingly — {if  be  has  been  on  the  roily 

• 

they  will  add  J  in  his  former  place) — ^and  de- 
cern J  '*  or  they  will  "  grant  warrant  to,  and 
ordain  the  Sheriff-clerk  of  the  faid  fliire  to  ex-^ 
punge  his  name  from  jhe  roll,  and  decern.  ** 
A  certified  copy  of  the  judgment  will  be  given ; 
under  authority  of  which,  the  alteration  on  the 
roU  will  be  made.  It  is  the  duty  of  the  Sheriff- 
clerk  to  make  the  alteration ;  and,  (hould  he 
refufe,  he  will  expofe  himfelf  to  a  petition  and 
complaSnt  under  the  ftatute  l6th  Geo.  11^ 
C  1 1,  §  5.,  by  which  he  is  declared  to  forfeit 
iOOl.  Sterling  to  the  perfon  in  whofe  favour  the 
iteration  ought  to  be  made. 

4.  PeUtum 


*6i     PIT.  &  COM.  AGAIMIT  A  SHBftlFr-CLIllK. 


4.  PeUHon  and  Complaint  of  a  Fruholder  agam^ 
the  Sheriff-clerk^  under  Hie  Ad  i6ft  Geo.  II. 
C  II,  %  S'for  refiistTig  to  obetf  ^  Decree  qf 
the  Court  qf  Session. 

The'peddon  and  complamt,  in  this  cafe, 
will  narrate  the  decree  of  llie  Court  of  Seflioa, 
and  the  claufe  of  the  ilatute  by  which  the  pe- 
nalty has  been  incurred.  The  prayer  b  as  fol- 
lows. 

May  it  therefore  pleafe  your  LordJhips, 
to  grant  Warrant  for  ferving  this  com- 
plaint upon  the  f:ud  C,  perfonallf  >  or  at  his 
dwelling-place,  and  to  ordain  him  to  jMt 
in  anfwers  thereto,  vithin  thirty  days  afttt 
fervice ;  and  the;  fads  before  ftated  being 
proved,  or  admitted,  to  find  that  he  did 
wrong,  and  was  guilty  of  abreach  of  duty 
as  Sheriff  clerk,  in  refufmg  and  delaying 
to  add  thecomplainer's  name  to  the  roll 
of  freeholders  of  the  (hire  of  , 

in  terms  of  your  Lordfliips*  decree   to 
^'  that  effed  \  that  thereby  he  has  incurred 

the  ftatutory  penalty   of    lool.  Sterling, 
and  to  decern  againfl:  him  for  payment 
thereof  to  the  complainer ;  and  to  find 
thQ 


BVROH  XLECTIOKS.  ^6 J 

the  complainer  entitled  to  his  expenfes. 

AcCORDINa  TO'JUSTICE,   &C. 

Signed  by  C&unseL 


5.  Petitions  in  regard  to  Burgh  Ekctians. 

In  thefe  cafes,  the  mod  matenal  part  of  the 
form  confifts  in  the  claufes  of  the  sfQs  of  Par- 
liament founded  on,  and  the  prayer  of  the  pe* 
titions.     Thefe  laft  fhall  be  ^ven. 


Petition  against  the  irregular  Election  of  Magi* 

strates  in  a  Royal  Burgh. 

The  petition  will  found  on  the  fet  of  the 
burgh*  It  will  then  enumerate  the  particu- 
lars in  which  the  offending  parties  have  in- 
fiinged  the  fet  of  the  l)urgh  j  and  the  prayer 
will  be  in  this  form* 

X  r 

May  it  therefore  pleafe  your  Lordfhips  to 
appoint  this  petition  and  complaint  to  be 
ferved  on — (here  specify  the  names  of  the 
Magistrates  and  Councillors  against  whom 
lite  complaint  is  directed)^ — pretended  Pro- 
vofts,  Baillies,  Treafurers,  Councillors, 
cbpf4^n  for  the  faid  burgh  of 

for 


k\ 


k 


abt  ACAIICSTTFieZI.ICTIOlCOriIAG»TKAT]:i. 

-    ior  the  prdeDl  year  ;  and  aRb  wpaa 

conftitaent  memberB  of  tbc 
bid  meeting,  on  the  of  September 

ItR  %  fuch  of  the  {aid  purfuers  complained 
f^ofl  as  are  within  Scotland,  peifonalty,  or 
31  their  refpedive  dwelling-places,  and  luch 
of  them  aa  majr  be  forth  ther«)f,  by  open 
pTodamatioD  at  the  market-crofs  of  Edm- 
bargfr,  »id  pier  and  fliore  of  Leith  ;  and 
Ky  ordain  them  to  give  in  anfwers  there* 
tsfy  witinn  fifteen  days  alter  fuch  fervice  : 
And  opon  advifing  this  petition  »id  com-' 
pbint,  with  or  without  anfwer*,  to  fuid^ 
dial  the  pretended  majority  of  the  Towo- 
Cennci)  of  ,  at  the  faid 

neeting  on  ,  a£ted  iilegaUy 

in  the  leveral  particolars  before  ccHide- 
fcended  on  ^  and  therefore  to  find  the 
pretended  elefUm  of  the  MagUlrate*  and 
Councillors  of  the  faid  borgh,  made  on 
tbe  days  forefaid,  void  and  nail  ^  of  to 
give  fuch  other  relief  in  the  premifes  as  ta 
your  LordOiips  {hall  feem  juft ;  and  to  ^ 
low  the  complainers  full  cc^s  of  fuit. 

,     According  to  justice,  &c, 

&gn^  hf  Counsel. 

m 


•% 


I 


AOMKSt*  ^UltlNO  AS  liA0I4TAAlr£^      ^ 

2V  Prdsfer  ^  a  PetiAm  and  Camplmnt  ^g^msi 
Fersms  acting  as  Magistrates  elected  hjf  a 
Minority  qftke  OnmciU&rs  qf  0ie  Burglu 

This  cafe  is  provided  for  by  the  i6th  Geo.  BL 
ch.  1 1.  §  28. ;  and  it  impofes  a  fine  of  lool.  Ster^ 
ling  upon  e^ch  perfon  ading  as  a  Magiltrate,  to 
ht  received  by  any  of  the  Magiftrates  elefled  by 
the  majority. 

May  it  therefore  pleafe  your  Lordlhip« 
to  appoint  this  petition  and  complaint  to 
be  ferved  on— (Aere  speqfy  the  ruimes  and 
i0A:es  qf  the  Magistrates)~i^Qr{oiid\\y^  or 
at  their  refpeftive  dwelUngplaces,  if  with* 
in  Scotland,  and,  if  furth  thereof,  at  the 
market-crols  of  Edinburgh^  pier  and  fhore 
of  Leith ;  and  to  ordain  them  to.  lodge  an- 
fwers  thereto^  \^ithin  thirty  days  after*  fuch^ 
fervice:  And  upon  advifing  this  petition  and 
complaint,  with  or  without  anfwers,  to  findy 
that  the  faid  have^  all  and 

each  of  them,  forfeited  to  the  complainer 
the  fum  of  iqoI.  Sterling,  and  to  decern 
againft  each  of  them  for  payment*  thereof 
accordingly ;  and  to  i|nd  the  coAapIainer 
entitled  to  full  cods  of  fuit« 

According  to  justice,  &c. 

Signed  by  QnmseL 

The 


^70  "fOK  WANT  or  A  COMMlSSIOlKr* 

I%tf  Prayer  of  a  Petithn  and  Complaint  aganst 
the  Tawn^ClerJc  for  refusing  to  make  out  a  Com^ 
mission  Jbr  the  Delegate  chosen. 

X 

This  petition  proceeds  on  a  recital  of  the  foU 
lowing  claufes  of  the  a£t  i6th  Geo.  II,  c.  lU 
viz.  $  26.  §  23.  and  the  laft  fedion,  which  de- 
clares the  time  within  which  the  complaint  mufl: 
be  brought.  It  then  proceeds  to  ftate  the  drcuni- 
fiances  that  authorife  the  application }  and  the 
prayer  is  in  this  form. 

May  it  therefore  pleafe  your  Lord/hips 
to  grant  warrant  for  ferving  this  complaint 
oh  the  faid  B,  town<clerk  of  , 

perfonally,  or  at  his  dwellingplace,  if  with-^ 
in  Scotland,  and  at  the  market-crofs  of 

—  I 

Edinburgh,  pier  and  fhore  of  Ldth,  if 
out  of  the  kingdom ;  and  to  ordain  him 
to  give  in  anfwers  thereto,  within  thirty 
days  after  fuch  fervice  :  And,  upon  the  me- 
rits of  the  complaint  itfelf,  with  or  with- 
out anfwers,  to  find  that  the  faid  B  has 
a£ted  illegally,  in  making  out  and  deli- 
vering a  commiffion  to  the  faid  C»  and  in 
Vubfcribing  the  fame,  and  affixing  the  feal 
of  the  burgh  thereto  ;  and  thatj  therefore^ 
he  has  forfeited  the  fum  of  500I.  Sterling 
to  the  petitioner,  who  was  the  commifiion- 

er 
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cr  choren  by  the  majority  of  the  Council ; 
and  that  the  faid  B  is  *  alfo  liable  to  the 
^  other  pains  and  penalties  impofed  by  the 

faid  ftatute ;   and  to  decern  accordingly, 
with  expenfes. 

According  to  justice,  &c. 

Signed  by  Counsel 

Thefe  forms  fuflSlciently  explain  the  nature 
of  fununary  anions  before  the  Court  of  Set- 
iion ;  and  I  now  proceed  to  the  next  divifion 
of  our  fubjed:. 


CHAP.     IL 


Actions  op  the  Second  Instance. 

Actions  of  the  fecond  inftance,  according 
to  Stair,  are  thofe  which  come  before  the 
Court  by  review ;  as,  by  advocation,  by  re- 
duifHon,  or  by  fufpenfion.  The  former  of 
thefe  affords  redrefs,  during  the  dependence  of 
a  caufe  before  an  inferior  court ;  and  the  in- 
ferior judge  having  erred,  or  the  judgment  be- 
ing 


ifcL  Actions  of  ii'kn. 

ing  objedionable  in  other  partieiilars,  the  €aufe' 
will  be  advocated  to  the  Court  of  Seflion,  and 
decided  there,  or  remitted  to  the  inferior  judge^ 
iwritfi  inftruftions  in  what  manner  he  is  to  pro- 
ceed. The  other  forms  of  redudion  and  fuC- 
penfion  are  calculated  to  redrefs  ttie  injury 
which  would  arife  from  an  erroneous  deci- 
lion,  after  the  decree  has  bfeen  pronounced^ 
and  the  caui^  finally  judged  of  by  tbe  jafeiior 
judge. 

In  laying  thei^  before  the  I'eader^  I  ihall  re^ 
ferve  the  fufpenfion  of  diligence  to  suaoiheiE  d^ 
partment,  which  it  will  contribute  to  explain^ 
that  is,  perfbnal  diligence  ;  where  w^  fhall  fee 
in  what  manner  the  decrees  of  ouf  courts  are 
enforced,  with  the  nieans  of  redrefs  or  of  al- 
leviation,  which  our  forms  afiford,  to  the  per- 
fon  unjuftly  expofed  to  the  diligence  of  the 
law,  or  unabte ,  to  obey  its  mandates.  Still 
there  are  fufpenfioris  which  are  calculated  to 
try  a  quefticto  of  right  j^  as  a  fufpenfion  and 
interdidt,  when  it  becomes  neceflary  to  ftoj^ 
any  unlawfid  operation  j  and  thei*e  ,  fall  ob- 
vioufly  under  our  prefent  diyifion.  I  fh^ 
therefore  explain,  in  the  fimpleft  and  fhort- 
efl  manner,  and  without  reference  to  a£ts  of 

fedenuit 
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Sederunt  (which,  though  penned  in  wifdom, 
and  with  the  moft  benevolent  intentions, 
comnion  pradtice  has  in  many  particulars  dif- 
regarded), — ^the  forms  of  the  Bill-Chamber, 
r— of  the  advocation, — and  of  the  fufpen- 
fion  and  interdi£t  j  and  I  fhall  conclude  this 
chapter  with  the  form  of  -a  redudion  of  a 
degree. 


SECT.   L 


OP  THE  BILL-CHAMBER. 

The  Bill-Chamber  is  an  office  over  which 
the  Lord  Ordinary  on  the  bills  prefides.  It 
is  under  the  charge  of  principal  and  depute 
,  clerks,  with  their  affiftants  j  whofe  duty  it  is 
to  receive  and  revife  the  warrants  of  all 
common  bills,  and  to  procure  the  fignature 
of  the  Lord  Ordinary,  as  authority  for  let- 
ters paffing  under  the  Signet; — to  receive 
all  bills  of  fufpenfion  and  advocation ; — -take 
VOL.  YU         ^  S  charge 


K 
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charge  of  the  procedure  in  diem,  and  preieot 
them  to  the  Judge  for  his  dedfion  j— to  re- 
ceive  caution  in  thofe  bills  where  caution  is 
required  ; — and  it  is  here  that  the  abbreviates 
of  adjudications  are  recorded.  The  hufme& 
of  this  office  has  lately  been  reduced  into 
order,  and  the  proceedings  conduced  viiib. 
greater  regularity  and  expedition.  I  Qull 
have  occalion,  when  treating  of  Diligence,  to 
fhow  in  what  manner  the  warrants  of  com.- 
mon  bills  are  examined,  and  pafled  At  pre- 
fent,  I  fhdl  confine  myfetf  to  the  forms  at- 
tending the  bill  of  advocation,  and  bill  of  fut- 
penfion  and  interdi^  in  pailiDg  through  the 
Bill-Chamber. 


BiU  qf  Advoaitiott. 

The  bill  of  advocation  is  intended  to  bitng 
the  judgments  in  an  inferior  court  under  the 
review  of  the  Court  of  Seffion.  In  it  the 
complaincr  ftates  what  be  apprehends  to  have 
been  erroneous  in  thefe  proceedings  j  and 
urges  thofe  views  of  the  cafe,  from  which  he 
exptds  that  the  judgments  of  the  inferior 
court  will  be  varied  or  altered.  In  accom- 
pli&ing 


BILL  OF  ADVbGATIONi  2J£ 

pkfhxng  this  objed,  it  i^  obvious,  that  as  ievery 
cafe  muft  depend  on  its  owii  circumlbuicesf 
there  can  be  little  of  form  in  the  applica^^ 
tion.  The  little  that  is,  will  appear  from  what 
follows 

Bttt  (^  Adoocamn. 

My  Lords  of  Council  and  Session  i  tJNttt 
ybur  Lordfliips  humbly  means  and  Ihow^  your 
iervitor.  A,  That  I  raifed  ^ui  a£iion  at  my  in- 
(lance  againft  B^  before  the  Sheriff  of  ^ 

concluding,  &;c.— (ite  nature  of  the  conclusiom^ 
and  Ae  general  course  of  the  argyment^  will  b^ 
'gweUj  with  the  jUdgmmtpriynoimc6a). ^-^^His  judg- 
ment I  humbly  b€g  leave  to  bring  under  review  bf 

* 

your  Lordihips,  on  the  following  grounds— ( You 
mB  then  state  the  grounds  on  which  you  esppect  to 
procure  tin  alteration  of  the  judgment* ) 

H£REFOR£,  I  befeech  your  Lordfhips  for  let- 
ters of  advocation  in  the  premifeS)  in  com^ 
mon  form. 

ACCORDINO  TO  JUSTICE,  &Ci 

i  ^'  S  d  Prcnfet 


^t .  /■* 


«.  ■  •  \ 


I    » 
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Prayer  qf  the  BiU  "where  ther^  i$  a  RtsmL 

Herefore  I  befeech  your  Loindftiips  for  letters  . 
of  advocation  in  the  premifes,  in  common 
form :  Or,  that  your  Lordfhips  may  re- 
mit the  c^fe  to  the  inferior  court,  with 
inftruftiohs  .to  decern  in  terms  of  the  li- 
bel— (or,  nxihere  it  is  at  the  instance  qf  the 
defender  J  say^  with  inftrud:ions  to  afibilzie 
me  simpliciier  from  the  concltt(ion&  of  the 
forefaid  action). 

According  to  justice,  &c. 

This  bill  may  be  prefented  without  the  ori- 
ginal procefe.  But,  by  an  aft  of  Sederunt, 
January  17th,  1797,  the  Lord  Ordinary  nvay 
appoint  the  complainer  to  produce  it ;  and^  a- 
longft  with  it,  the  produdioas  wMch  hare  been 
made  before  the  inferior  Judge.  This  slQ, 
lays  down  rules,  by  which  the  procefs  may  be 
tranfmitted  from,  and  returned  to  the  infe- 
rior xourt ;  but,  in  praaice,  a  certified  copy 
of  the  proceedings  are  ofi:en  deemed  fuf- 
ficient. 

When  the  bill  is  prefented,  the  clerk  lays  it 
before  the  Lord  Ordinary  on  the  bills ;  who, 
if  he  refufes  it,  orders  an  interlocutor  to  that 

purpofe 
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purpofe  to  be  written  out  If,  on  the  other 
hand,  he  appoints  it  to  be  anfwered,  the  or- 
der is  in  thefe  terms.  "  Edinburgh,  soth 
March,  1804.  To  fee  and  anfwer  within 
fourteen  days.  In  the  mean  time,  fills  proce- 
dure ;  and  to  be  intimated.  '* 

The  next  ftep  is,  to  intimate  this  fift  to 
the  inferior  Judge.  For  which  purpofe,  the 
bill,  or  a  notorial  copy  of  it,  is  fent  to 
the  agent  in  the  country,  by  whom  it  is 
intimated  to  the  Judge  ;  and  the  fad  at- 
tefted  either  by  the  Judge,  or  by  the  clerk  of 
Court, 

The  anfwers  muft  be  lodged  within  a  week 
from  the  expiry  of  the  fift ;  or  a  note  muft 
be  given  in,  craving  a  further  time  for  lodging 
the  anfwers  ;  and,  on  caufe  fliown,  other  eight 
days  will  be  allowed.  At  the  expiry  of  this 
time,  the  anfwers  muft  be  lodged  ;  and  the 
agent  for  the  refpondent  is  direfted,  by  the 
a£t  of  Sed.  (l799,  June  14.),  to  give  no- 
tice, in  writing,  to  the  agent  for  the  com- 
plainer,  that  the  anfwers  are  lodged  ;  and 
this  muft  be  certified  upon  the  back  of  tte 
anfwers. 
'  ^The  complainer  is  permitted  to  give  in  re- 

S  8  plies 


^78        PROCEDURE  IK  THE  BItL-CHAMBSR, 

plies  within  eight  days ;  and,  u{)on  caufe  bang 
Ihown,  the  dme  will  be  lengthened  to  a 
fortnight.  Of  the  lod^ng  of  the  replies,  in- 
timadon  muft  in  like  manner  be  ^ven  by  the 
complainer'S  agent  to  the  agent  for  the  re* 
ijpondent,  and  a  certificate  entered  on  the  re*- 
plies.  Duplies  are  not  admitted,  unleis  order-« 
ed  by  the  Judge. 

Befides  the  means  of  information,  efl^ed 
by  thefe  notices,  there  are  very  regular  books 
kept  in  the  Bill-Chamber,  where,  at  one  view^ 
the  whole  proceedings,  in  regard  to  any  bill, 
may  be  feen. 

Upon  advifing  the  bill,  with  the  anfwers, 
replies,  &c.  the  Lord  Ordinary  may  refuie 
the  bill,  or  he  may  pafs  it ;  and  that  dofes 
the  proceedings  in  the  Bill-Giamber.  Or  he 
may  report  it  to '  the  whole  Lords  for  their 
advice;  and  then  his  judgment  will  be  giv- 
en, under  an  intimation,  in  the  interlocutor, 
that  he  has  advifed  with  the  Lords.  Or, 
he  may  give  an  order  for  printing  the  biH 
and  written  pleadings,  before  reporting  it  Or 
there  is  ftill  another  more  folemn  way, — he 
jnay  order  informations  to  ^e  Lords,  oq  the 
points  at  iiTue, 

The 
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The  judgment  pronounced  by  the  Lord 
Ordinary  during  the  Seilion,  the  Chriftmas 
holidays,  or  in  the  three  laft  weeks  of  either 
of  the  long  vacations,  may  be  brought  under 
review  of  the  Court  by  petition  j  provided  it 
be  moved  in  Court  within  eight  federunt  days 
after  the  date  of  the  judgment,  if  it  has  been 
pronounced  in  time  of  SeiSion  j  or  within  four 
federunt  days  after  the  Court's  next  fitting,  if 
in  the  Chriftmas  holidays;  or  during  the  three 
laft  weeks  of  either  of  the  long  vacations. 
But,  in  this  view,  application  muft  be  made 
to  the  Lord  Ordinary,  to  prorogate  the  fift  in 
fuch  a  manner  as  to  admit  of  thefe  applica- 
tions. In  the  fame  way,  when  the  bill  has 
been  pafled,  during  either  of  the  periods  a- 
bove  4>ecified,  the  other  party  may  prefent  a 
reclaiming  petition,  within  the  times  afore- 
faid ;  provided  the  Lord  Ordinary  fliall  give 
an  order,  not  to  expede  the  letters  in  the  mean 
time. 

Where,  again,  the  decifion  on  the  bill  has 
been  given  during  the  four  laft  days  of  the 
Seflion,  or  during  the  vacation,  with  the  ex- 
ception of  the  three  laft  weeks  of  either  vaca- 
tion, there  is  no  opportunity  of  petitioning ; 

3  4  unleis 


28o      PROCEDURE  IN  THE  BILL-CHAMBER. 

% 

unlefs  the  Lord  Ordinary,  at  the  time  of  re- 
fufmg  the  bill,  fhall  grant  a  prorogation  of  the 
fift,  for  the  purpofe  of  taking  the  opinion  of, 
the  Court.     But  a  fecond  bill  may  be  prefent- 
ed  to  the  next  Ordinary  on  the  bills. 

It  will  happen,  too,  in  all  cafes  where  the 
bill  has  not  been  expede  during  the  vacation, 
nor  any  procedure  has  followed  during  that 
time,  in  confequenqe  of  the  refufal  of  the 
bill,  that  the  party  aggrieved  may,  within 
the  four  firft  federunt  days  of  the  next  Sef- 
fion,  bring  the  decifion  linder  review  by  pe- 
tition. 

In  this  way,  the  matter  will  be  fairly  out 
of  the  Bill-Chamber ;  for,  either  the  bill  will 
be  refufed  or  pafled  ;  and,  of  courfe,  the  Bill* 
Chamber  proceedings  clofed.  When  the  bill 
is  pafled,  it  becomes  the  warrant  of  letters  of 
advocation  paflGng  the  fignet  j  which  bring  die 
parties  before  the  Court,  in  the  manner  to 
be  immediately  explained,  jafter  I  have  ftated 
what  relates  to  the  fufpenfion  and  interdift. 


mu 
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Bill  of  Suspension  and  Interdict. 

The  purpofe  of  this  application  is  to  put  a 
ftop  to  fome  illegal  proceeding,  which  requires 
a  Ipe^y  remedy,  though  it  may  be  afterwards 
requifite,  for  fully  trying  the  queftion  of  right, 
that  a  reduction  or  declarator  be  brought,  con- 
taining, the  neceflary  conclufions  for  trying  the 
rights  of  the  parties.  Thus,  a  building  may  be 
begun,  contrary  to  the  conditions  of  a  right  of 
fervitude ;  and  the  perfbn  entitled  to  complain, 
\vill  apply  to  the  Court  for  a  fufpenfion  and 
interdia,  until  the  right  of  fervitude  can  be 
tried :  This  is  a  form  required  by  material  jut 
tice ;  llnce,  ptherways,  the  party,  during  the  de- 
pendence of  the  declarator  of  fervitude,  might 
be  expofed  to  all  the  inconvenience  attending 
the  execution  of  a  work,  contrary  to  the  fer- 
vitude of  which  he  is  poffefled  :  And  although 
the  injury  arifmg  to  the  perfon  againft  whom 
the  interdict  is  diredled,  may  be  urged  in  op- 
polition  to  this ;  yet,  wherever  there  is  a  quef- 
tion of  right,  it  feems  more  equitable  to  preferve 
matters  on  their   original   footing,  until  that 

queftion 
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queftkm  be  decided,  than  to  permit  dther  party 
to  change  their  form ;  and,  no  doubt,  where  fuch 
an  application  is  improperly  made,  not  Only  wiU 
the  (ift  be  removed,  but  the  complainer  will  be 
found  liable  for  the  damage  occadoned  by  the 
delay* 


Farm  qf  the  BilL 

In  this  bill,  it  is  impoiGble  to  prefcribe  any 
precifc  form  :  it  will  begin  like  any  other  bill  of 
fufpenfion.  ^^  My  Lords  of  Council  and  Sfis« 
^lON,  Unto  your  Lordfhips  humbly  means  and 

fllOWS,     YOUR     SERVITOR  A,    THAT,    &C.  '*      Thc 

bill  will  then  ftate  the  nature  of  the  complainer's 
tide ;  or,  perhaps,  the  nature  of  the  injury  to  be 
complained  of;  and  then  the  complainer^s  title, 
as  the  grounds  of  the  application.  The  prayer  of 
the  bill  will  be  in  this  form. 

Th£R£jpo&e,  I  befeech  your  Lordfhips  for 
letters  of  fufpenfion,  at  my  inftance, 
in  ihe  premifles,  upon  caudon;  and, 
in  the  mean  time,  for  an  interdict, 
prohibiting  and    difcharging   the  faid 

from  proceeding  further 

in 


l^^r 
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in  the  operations  above  complained  of, 
until  the  final  iiTue  hereof. 

According  to  justice,  &c. 


Proceedings  in  the  Bill-Giambi* 

This  bill  is  prefented  in  common  form,  and 
where  it  is  lifted,  it  is  in  this  form  :  "  [T&c 
date.)  To  fee  and  anfwer  within  1 4  days. 
In  the  mean  time,  grants  the  interdi<3:  as  craved; 
and  to  be  intimated. ''  It  is  accordingly  ind^ 
mated  to  the  perfon  complained  of,  or  his 
workman.  This  is  ufually  done  by  a  meflen- 
ger  at  arms,  that  it  may  be  done  with  the  great- 
er regularity.  The  bill  and  fift,  or  a  notorial 
copy  thereof,  is  prefented  to  the  perfon  com- 
plsdned  of,  in  prefence  of  witnefTes  j  and  thp 
prayer  of  the  bill,  and  the  terms  of  the  fi^ 
are  read  over  to  him,  or  a  copy  is  left  for  him 
at  his  dwelling  houfe,  if  he  cannot  be  found ; 
and  this  is  properly  attefted  by  a  writing  on 
the  back  of  the  bill,  and  which  regularly  ought 
to  be  (igned  by  the  mefTenger,  or  perfon  by 
whom  the  intimation  is  made,  and  by  Jthe  wit- 
nefles  prefent, 

In 
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In  this  fufpenfion,  as  in  that  of  diligence, 
a  bond  of  caution  is  recjuired,  which  is  now 
made  out  by  the  clerks  in  the  Bill-chamber,  in 
the  following  terms. 


Bond  of  Caution  in  a  Sicspension  and  Interdict. 

I,  Dy  do  hereby  bind  and  oblige  me^  my  heirs, 
executors  and  fucceffors,  jointly  and  feverally,  as 
cautioner  and  furety,  acted  in  the  books  of  Coun- 
cil and  Seffion,  for  A,  That  he  ihall  make  pay- 
ment to  B,  or  to  any  other  perfon  to  whom  he 
fhall  be  ordained  to  make  payment,  of  whatever 
fum  fhall  be  found  due,  in  name  of  damages,  on 
account  of  wrongous  interdifting,  at  his  inflance, 
to  prevent  the  faid  B  from,  Sec— (state  the  nature 
of  the  prohibition  generally^ — And  that  in  cafe 
it  (hall  be  found,  by  decree  of  the  Lords  of  Coun- 
cil and  Seilion,  that  he  ought  fo  to  do,  after  dif- 
cuffing  the  letters  of  fufpenfion  and  interdift,  to 
be  raifed  by  him  in  the  premiffes ;  and  alfo,  of 
fuch  expenfe  as  the  faid  Lords  fhall  modify,  in  cafe 
of  wrongous  fufpending  and  interdiding  the  faid 
B,  in  manner  forefaid  :  And  I  consent  to  the 
REGISTRATION,  &c,  for  Icttcrs  of  homing,  on 
fix  day's  charge,  &c. 


/ 


The  time   within  which   caution  mufl  be 
found,  and  all  the  other  particulars  of  the  proce- 
dure 
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dure  ia  the  Bill-chamber,  in  relation  to  the 
fufpenfion,  I  (hall  have  occafion  to  take  notice 
of  in  the  Sufpenfion  of  Diligence  ;  and  to  that, 
I  beg  leave  to  refer  for  what  remains  of  the 
Bill-chamber  proceedings,  as  applicable  to  this 
cafe.  We  are,  therefore,  to  confider  this  bill 
as  pafled,  and  become  the  warrant  for  letters 
of  fufpenfion  pafling  the  dgnet 

HaTing,  in  this  manner,  explsuned  the  pro- 
ceedings in  the  Bill-chamber,  I  proceed  next 
to  the  forms  of  the  Letters  of  Advocation,  and 
Sufpenfion  and  Interdift,  with  the  proceedings 
upon  tiiem  in  Court. 


SECT.    II. 

Of  the  Letters  of  Advocation. 

The  Bill  of  Advocation  being  pafled,  be- 
comes the  Warrant  of  Letters  of  Advocation 
pafling  the  Signet,  which  run  in  thefe  terms. 

Letters 
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Letters  qf  Advoca&on* 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  King^ 
defender  of  the  fkith.  To 

,  mefiengers  at 
arms,  our  Iheriffs  In  that  part,  jointly  and  feveral- 
ly,  fpecially  conftituted,  greeting:  Whereas  it  i^ 
humbly  meant  and  (bown  to  us  by  our  lovite  A, 
That  he  raifed  an  adion,  &c.-^A£re  take  In  the 
hU  qf  advocation  verbatim,  till  you  come  to  the 
prayer^  making  it  rvn  in  the  third  person^  in  place 
qf  ^  ^r,y^)— Therefore,  and  for  other  reafons 
and  caufes .  to  be  proponed  at  difcufling  hereof, 
the  iaid  adion  ought  and  fhould  be  advocated 
from  the  faid  (the  inferior  Judge')  to  our  Lords 
of  Council  and  Sef&on,  as  the  only  proper  Judges 
therein ;  and  the  faid  ^  and  all  cfther 

inferior  Judges,  difcharged  from  farther  proceed* 
ing  therein,  in  manner  underwritten.  Our  wilia 
IS  HEREFdRS,  and  we  charge  you,  that  on  fight 
hereof  ye  pafs,  and,  in  our  name  and  authority! 
lawfully  fummon^^warn  and  charges,  the  faid 

(tfuU  iSy  the  inferior  Judge\  and  their 
clerk  of  courts  and  alfo  the  faid  B,  perfonally,  or 
^  thdf  refpeOive  dwelling  places,  to  compear 
before  the  Lords  of  our  Council  send  Seifion,  at 
Edinburgh,  or  where  they  (hall  happen  to  be  for 
the  time,'  the  day  of  (this 

blank 
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UanJc  isJiUed  vp  with  the  first  day  rnenthned  in  the 
interlocutor  pasmg  the  biUy^in  the  hour  of  caiife» 
with  continuation  of  days,  bringing  with  them 
the  forefaid  procefs,  whole  fteps  of  procedure  had 
therein,  and  grounds  and  warrants  thereof,  to  be 
SEEN  and  considered  by  our  faid  Lords,  and  to 
hear  and  fee  the  fame  advocated  from  the  faid 
Sheriff  to  our  faid  Lords  ;  and  the  faid 

,  and  his  fubftitutes,  and  all  other  inferior 
Judges^  difcharged  from  further  proceeding,  cog- 
nofcing,  and  determining  therein  in  time  coming, 
for  the  reafons  and  caufes  forefaid,  and  others  to 
be  proponed  at  difcuf&ng  hereof.  Attour,  we, 
and  our  faid  Lords  of  Council  and  Seifion,  have 
ADVOCATED,  and  do  hereby  advocate  the  fore^ 
faid  adion  and  caufe  from  the  faid  Sheriff  and  his 
fubftitutes,  and  all  other  inferior  Judges,  difcharg- 
ing  them  hereby  from  all  further  proceeding,  cog* 
nofcing,  or  determining  therein,  in  time  coming, 
till  the  next— -(/S%«^  blank  is  filled  up  mth 

the  day  last  expressed  in  the  said  interlaciUor)--^ 
that  the  verity  be  known.  According  to  jus- 
tice, as  ye  will  anfwer  to  us  thereupon;  which  to 
do,  we  commit  to  you,  jointly  and  fcverally,  our 
foil  power,  by  thefe  our  letters,  delivering  them 
by  you,  duly  executed  and  indorfed,  again  to  the 
bearer.  Given  imder  our  fignet,  at  Edinbu  rgh, 
the  day  of  (the  date  qf  passing 

the  UU) — and  44th  year  of  our  reign,  1 804. 
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Thde  Letters  are  in  the  form  of  a  ium«' 
mons,  and  may,  no  doubt,  be  executed  as  a 
fummons  ;  but  it  is  not  in  this  way  that  they 
are  generally  brought  before  the  Court,  but  by 
a  proteftation,  in  the  form  to  be  immediately 
expldned. 


SECT.   IIP 
Letters  of  Suspension  &  Interdict- 

4 

The  Letters  of  Sufpenfion  and  Interdift* 
have  the  pafled  bill  as  their  warrant  They 
are  in  this  form^ 


Suspension  and  Interdict 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  Eling, 
defender  of  the  faith,  To 

,  meflenger$  at  arms, 
our  fheriffs  in  that  part,  jointly  and  feverally,  fpe- 
cially  conftituted,  greeting:  Whereas  it  is  hum- 
bly meant  and  Ihown  to  us  by  our  lovite  A, 

1  That 


^ 
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That,   &c.?— (Hirre  tfie  bill  will  be  copied  verba" 
iim^  making  it  run  in  the  third  person^  in  place  of 
the  Jirsty  mid  sayings   «  Our  Lords  of  Council 
and  Session^  *  in  place  of  *    Your  Lordships. ') — 
Therefore,  and  for  other  reafons  to  be  propon- 
ed at  difcufGng  hereof,  the  faid  B  ought  and 
SHOULD  be  interdiaedfrom,;&c. — (as  inthe  pray-- 
er  of  the  bill^  which  will  correspond  with  the  dr'-* 
cumstances  qf  the  case) — the  complainer  having 
found  caution  for  ix^hatever  damage  or  expenfe  the 
£add  B  may  fuftain,  in  cafe  it  (hall  be  found,  by 
our  Lords  of  Council  and  Seflion,  that  he  ought 
fo  to  do,  after  difcuffing  thefe  our  letters. 

Our  will  is  herefore,  and  we  charge  you, 
that,  on  fight  hereof,  ye  pafs,  and  in  our  name 
and  authority,  lawfully  fummon,  warn,  and  charge 
the  faid  B,  perfonally,  or  at  his  dwellingplace, 
TO  COMPEAR  before  the  Lords  of  our  Council  and 
Seflion,  at  Edinburgh,  or  where  it  (hall  happen 
them  to  be  for  the  time,  the  day  of        ,    , 

'— ^//  this  up  with  the  first  date  in  tJie  interlocutor 
passing  (he  bill)— ne^t  to  come^  in  the  hour  of 
caufe,  with  continuation  of  days,  bringing  with 
him  any  rights  or  titles,  under  authority  of  which 
he  may  claim  a  right  to  commit  thofe  afts  above 
complained  of ;  to  be  feeri  and  confidered  by  our 
faid  Lords,  and  to  hear  and  fee  the  fame,  and 
whole  effeft  thereof,  simpUciter  fufp^nded,  and 
himfelf  interdicted,  in  manner:  forefaid,  for  the 
reafons  and   caufes   above  written,   and    others 

TOL.  VI.  T  to 
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to  be  proponed  at  difcuffitig  hereof.  ATrooR, 
Ve  and  our  faid  Lords  of  Council  and  Seffion, 
have  SUSPENDED  and  interdicted,  and  hereby 
SUSPEND  and  interdict  the  faid  B  from  com* 
mitting  the  ads  above  fpecified,  dischargino 
him  and  all  others  therefrom  in  the  mean  time, 
till  the  day  of  — (put  in  here  the 

last  date  in  the  interlocutor  passing  the  Kfi)— 4hat 
the  verity  be  known.  According  to  Justice^ 
(becaufe .  D  has  become  cautioner  for  the  com- 
pidner  to  the  efieft  above  written),  as  ye  will  an- 
fwer  to  us  thereupon.  Which  to  do,  we  com* 
mit  to  you,  jointly  and  feverally,  our  full  power, 
by  thefe  our  letters,  xlelivering  them  by  you,  duly 
executed  and  indorfed,  again  to  the  bearer.  Giv« 
en  under  our  fignet,  at  Edinburgh,  the 
day  of  ,  and  fifty-fecond  year  of  our 

reign,  18 11. 

£x  DELIBERATIONS  DoMINORUM  CoNCILII. 


PROCEEDltJGS    IN  CoURT, 

In  the  Advocation,  and  Suspension 

AND  Inter;dict. 

Both  Advocations  and  Sufpenfions  zte  ge- 
nerally brought  into  Court,  by  putting  up  pro- 
teftations.     This  is  done,  by  giving  a  note  to 

die 
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igt 


the  keeper  of  the  Minute-book,  marked  by  thiEJ 
clerk  to  the  procefs^  in  thefe  terms* 

**  Bret.  A,  purfuer  and  advocator,  againft  B } 
the  advocation  dated  and  (igneted  in  the  months' 
of  or  laft,  per  C— 

D,  agent. 

Proteftatiott  A,  charger,  againft  B.,  fufpender  j 
the  (ufpenfion  dated  and  figneted  in  the  months 
of  or  laft*    Per  C  (counsel)^ 

J  agent.  " 


The  form  of  putting  up  thefe  pfoteftations 
has  beeii  already  explained*  Where  the  pro- 
teftation^  in  either  cafe,  has  been  read  in  the 
Minute-book,  and  after  the  laft  day  afligned  in 
the  will  of  the  letters  is  elapfed,  the  protefl:a- 
tion  may  be  extracted  ;  the  efieft  of  which  is, 
to  put  an  end  to  th^  fufpenilon  or  advocdtiod, 
and  to  render  the  fufpender  or  advocator  lia- 
ble in  the  proteftation  money^  recoverable  in 
the  manner  formerly  explained. 

When  the  letters  are  produced  at  the  Mi- 
nute-book, the  keeper  marks^  upon  the  back, 
the  names  of  the  advocates  for  the  parties^  in 
this  mannar :  "  Produced,  per  E  to  C ;  "  and 
g^es  them  to  the  clerk  to  the  procefs,  who 

T  «    .  puts 
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puts  the  office-mark  on  tke  letters,  and  writes 
out  a  calling  in  this  form  :  "  May  20th,  1804. 
Ador  C,  Alter  E,  to  fee.  "  The  charge  m  the 
fufpenfion,  and  procefs  in  the  advocation^  is 

* 

then  given  out  to  fee,  of  which  an  entry  is 
made  on  the  charge  or  procefs  in  this  form  : 
"  May  2 1st,  1804.  Given  out  this  charge  to 
£  to  fee,  and  returned  the  letters  of  fu^niion 
thereof  [Signed  fy  Counsel.)  "  Or,  in  the  ad- 
vocation, "May  21  ft,  1804.  Given  out  this 
copy  of  the  procefs  to  E  to  fee,  and  returned 
the  advocation  thereof,  {Signed  by  Counfeh)  '* 
Thefe  are  retained  for  fix  days,  when  they  arc 
returned,  by  a  marking  in  thefe  terms :  "  May 
28th,  1804. — Seen  and  returned,  E.  "  The 
caufe  may  then  be  enrolled  in  the  SuQ>enfi(Hi- 
roU,  in  the  manner  already  explained  in  re- 
gard to  the  enrolment  in  the  ordinary  adio& 
roll.  . 

If,  in  place  of  extrafting  the  proteftadon,  the 
charger  is  deiirous  of  getting  quit  of  the  fii£- 
penfion,  he  may  procure  from  the  Signet-office 
an  extract  of  ihe  fufpenfion,  which  ^extrad  he 
may  call  in  the  Outer-Hotife  as  a  fummons  ; 
and,  if  appearance  be  marked,  give  it  out 
with  the  charge,  to  be  feen  by  the  fuipend- 
er,  when  it  comes  regularly  in  that  way  in- 
to 
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to  the  fuipenfion-roU  ;  or,  if  no  appearance  be 
marked,  it  will  equally  ferve  as  a  warrant  of 
enrolment. 

There  is  ftill  another  cafe.  For  whien  the 
charger  is  delirous  of  getting  the  queftion 
qmckly  decided,  and  has  no  fear  for  the 
credit  of  the  fii^ender,  he  may  apply,  by 
petition,  to  the  Court,  to  have  the  reafons  of 
fufp^ifion  difcufled  on  the  bill ;  and  the  fame 
may  be  done  in  the  advocation.  The  petition 
is  in  this  form,    ' 


Petition  for  a  Remit  to  discuss  the  Reasons  of 
Suspension^  or  of  Advocation. 

The  Address  of  the  Petition  is  in  common  firm. 

The  petition  then  dates  the  nature  of  the 
bill,  whether  of  fufpenfion  or  advocation,  and 
the  petitioner's  defire  to  have  the  reafons  dif- 
cuffed  on  the  bill ;  and  the  prayer,  which  is 
the  only  piece  of  form,  is  in  thefe  terms, 

May  it  therefore  pleafe  yourLordfliips 
to  difcharge  the  clerk  to  the  bills- 
writers  to   the   fignet— rand  keepers 
T3  of 
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of.  his  Majefty's  fignet,  from  writing 
upon,  cxpeding  or  figneting,  letters 
of  fufpenfion  on  the  faid  bill  (or  let- 
ters of  advocation  on  the  faid  bill)  j 
to  grant  warrant  for  difcuffing  the 
reafons  upon  the  bill  ;  and  to  remit 
to  this  week's  Ordinary,  or  to  any  of 
your  Lordfliips'  number,  to  difcufs 
the  fame ;  to  call  and  hear  parties* 
procurators,  and  to  do  therein  as  he 
(hall  fee  caufe. 

According  to  justice,  &c. 

Signed  by  Cmmseh 


This  petition  mufl  be  intimated,  but  does 
not  require  to  be  printed*  When  the  remit 
is  made,  the  caufe  may  be  immediately  en- 
rolled in  the  Lord  Ordinary's  hand-roll  j  by 
which  means  the  delay  attending  the  othe^ 
procedure  is  aTQid@4f 


Proceedings  hefbrt  the  Lord  Ordmary^ 

In  one  or  other  of  the  manners  above  ex- 
|!)14ued,  the  caufe  is  brought  before  the  Lord 

Ovdmvy 
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Ordinary  ia  the  Outer-houfe ;  and  ibme  Utde 
-filiation  takes  place  when  the  matter  comes 
before  hisLordfhip  on  a  remit,  from  what  hap- 
|)ens  when  it  comes  in  the  other  more. formal 
manner. 


I .  Where  the  Bill  is  discussed  on  a  RemU 

The  great  objed  has  been  defpatch :  But 
in  this  way,  the  feeing  and  returning  of  the 
procefs,  with  thofe  other  fteps  that  are  meant 
to  prepare  parties,  have  been  omitted  j  and 
therefore  fomething  equivalent  to  this  muft,  in 
juftice,  take  place,  •  Accordingly,  at  the  firft 
calling  before  the  Lord  Ordinary  (when  it  is 
demanded)  his  Lordfliip  wUl  pronounce  an 
order  on  the  parties  to  produce,  in  the  clerk's 
hands,  the  bill  of  fufpenfion  and  diligence; 
or  the  bill  of  advocation,  and  original  pro* 
ceis ;  that  they  may  be  feen  and  interchang- 
ed. 

On  the  day  affigned,  if  the  bill  of  fufpen- 
fion be  pot  produced,  the  Lord  Ordinary  will 
admit  proteftation ;  or,  if  it  be  a  bill  of  ad- 
vocation, prot^ftation  and  remit;  which  being 
put  up  in  the  minute-book,  read  and  extra£t- 

T  4  ed, 
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ed,  puts  an  end  to  die  efFedl  of  the  bill ;  and 
allows,  in  the  one  cafe,  diligence  to  proceed  ; 
in  the  other,  the  ori^nal  procefs  to  proceed  in 
the  inferior  court.  The  proteftation  money  is 
alfo  due.  But  this  may  be  got  the  better  of, 
by  producing  the  bill  aldngft  with  a  reprefen- 
tation. 

When,  on  the  other  hsuid,  the  writings 
called  fbr  have  been  produced,  and  feen  by 
the  parties,  the  caufe  proceeds  in  die  conimon 
form. 


2,  Where  the  Sicspension  or  Advocation  has  been 

Enrolled. 

I.  The  fufpenfion  or  advocation  may  be 
kept  back,  and  not  produced  at  the  calling  in 
the  courfe  of  the  roll.  Where  that  happens,  the 
lawyer  craves  the  Lord  Ordinary  to  grant  pro- 
teftation; or,  in  the  advocation,  proteftation 
and  remit.  The  charger,  however,  in  place  of 
cxtrading  his  proteftation,  may  produce  an  ex- 
tract of  the  fufpenfion  from  the  fignet,  on 
which  the  Lord  Ordinary  will  give  a  decree, 
finding  the  letters  orderly  proceeded,  and  for 

» 

cxpenfes. 

2.  The 
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2.  The  charger  may  not  produce  the  charge ; 
and  in  that  cafe,  the  Lord  Ordinary  pronounces 
a  decree,  **  fiifyending  the  letters  ay  and  while 
the  charge  be  produced ;"  or  the  fufpender  ma}r 
take  a  diligence  for  recovering  the  charge. 

S.  The  advocator,  when  the  oppofite  party 
abfents  himfelf  at  the  firil  calling,  may  obtain 
a  warrant  for  tranfmitting  the  original  proceft 
from  the  inferior  Court. 


3.  Where  the  Parties  appear,  and  the  Process 
has  beenjidly  produced. 


Where  appearance  is  made  for  both  parties, 
and  the  procefsis  in  Court,  the  proceedings  go 
on  in  this  order. 

1.  In  a  fufpenfion  the  charger  ftates  his  plea, 
and  is  anfwered  by  the  fufpender,  when  the 
Lord  Ordinary  either  pronounces  a  decree,  or 
allows  a  proof,  or  takes  the  caufe  to  report,  in, 
the  manner  which  has  been  already  explained, 
in  treating  of  the  proceedings  in  the  ordinary 
a(3:ion.  The  judgment,  when  in  favour  of  the 
charger,  is,  "  Having  heard  parties*  procurators, 

Findv 
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rinds  the  letters  ordeiiy  proceeded  j**  ot,  if  k 
be  in  favour  of  the  fufpender^  it  is,  "  Sufpends 
the  letters  ftmpliciUr ;  '*  and  thefe  judgmento 
may  he  reprefented  againft,  or  hrought  under 
review  by  petition,  in  common  form.  Where, 
«gain,  the  charge  is  fubftantially  juft,  though 
informal,  the  judge  may  turn  the  decree  into  « 
libel,  and  proceed  as  in  an  ordinary  adlion^ 
with  this  difference,  that  there  can  be  no  a* 
mendment  of  the  libel  received. 

2.  In  the  advocation,  the  advocator  is  heard, 
and  the  other  party  makes  an  anfwer,  on  which 
the  judge  may  proceed  in  the  way  which  ap^ 
pears  to  him  moft  capable  of  bringing  the 
caufe  to  a  conclufion.  When  he  dilapproves  of 
the  judgment  in  the  inferior  Court,  he  pro- 
nounces a  judgment — ^advocating  the  caufe, 
and  then  decerning  in  fuch  terms  as  he  may 
judge  proper.  Or  he  remits  the .  caufe  to  the 
inferior  Judge,  with  inftrudions  in  what  man- 
ner he  is  to  proceed.  Where,  again,  the  Judge 
is  of  opinion,  that  the  judgment  given  by  the 
inferior  Judge  is  right,  he  **  remits  the  caufe 
firnpUclter.  *'  The  proceedings  for  bringing 
thefe  judgments  under  review,  are  the  iame  as 
in  an  ordinary  adion» 
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It  is  only  neceflary,  further,  to  obferre,  that 
the  fufpenfioa  or  advocation,  may,  like  the  or* 
dinary  adion,  fall  afleep,  from  no  ftep  being 
taken  in  them  within  the  year ;  and  therefore 
a  wakening  may  be  required  The  ftyle  of 
the  wakening  follows. 


Summons  of  Wakening  of  a  SuspensJmu 


George,  by  the  grace  of  God,  of  the.  united 
kingdom  of  Great  Britain  and  Ireland,  King, 
Def^der  of  the  faith.  To 

,  meflengers 
at  arms,  our  flierifFs  in  that  part,  jointly  and  fe- 
verally,  fpecially  conftituted,  greeting :  Whereas 
it  is  humbly  meant  and  (hown  to  us,  by  our  lo- 
vite  A,  That— {A^e  narrate  the  grounds  of  debt^ 
and  (UBgencey — That  the  complainer  having  charg- 
ed the  faid  B  to  make  payment  to^  him  of  the  fums 
of  money  forefaid,  he,  ioi  order  to  prevent  the  fur- 
ther execution  of  the  faid  charge,  obtained  fuf- 
penfion  thereof;  which  being. paiTed,  and  having 
come  in  courfe  of  the  rolls,  before  Lord  , 

fundry  fteps  of  procedure  took  place  therein ;  and 

his  Lordihip,  on  the  day  of 

pronounced  this  order— {r^cifc  it.} 

Since 
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Since  which  lime  the  faid  procefs  has  Iain  over 
for  the  fpace  of  year  and  day,  and  has  thereby 
fallen  afleep.  Therefore,  neceflary  it  is  for  the 
purfuei  to  have  the  fame  wakened,  and  infilled 
in  where  it  laft  left  off,  and  juflice  admioiftered 
therein,  until  the  end  and  conclufion  thereof— 
^Ovt  "where  the  suspension  has  not  been  called  and 
enrolled^  sai/.  He  obtained  fufpeafion  thereof,  on 
the  day  of  ,  fince  which  time 

the  fame  has  been  allowed  to  lye  over  uncalled 
for,  and  not  infilled  in  for  more  than  the  fpace 
of  year  and  day,  and  has  thereby  fallen  alleep. 
Therefoke,  neceflary  it  is  to  have  the  fame  wak-r 
ened,  called,  infilled  in  and  difcuffed,  until  the 
final  decifion  thereof) — after  the  form  and  tenor 
of  the  laws  and  daily  pra^ice  of  Scotland,  ufed 
and  obferved  in  the  like  cafes,  in  all  points. 

Our  will  is  herefore,  and  we  charge  you, 
that  on  fight  hereof,  ye  pafs,  and  in  our  name 
snd  authority,  lawfully  fummon,  warn  and  charge, 
the  iaid  B  fufpender,  perfonally,  or  at  his  dwelling 
place,  on  fix  days'  warning,  to  compear  be- 
fore the  Lords  of'our  Council  and  Seflion,  at  Edin- 
burgh, or  where  they  may  happen  to  be  for  the 
time,  the  day  of  ,  in  the 

hour  of  caufe,  with  continuation  of  dap,  an- 
fwer  at  the  iaftance  of  the  purfuer,  in  the  matter 
libelled ;  that  is  to  say,  the  faid  defender  to  hear 
and  fee  the  forefatd  proceff  wakened  and  infilled 
In  manner  above  written,  or  elfe  to  allege  a 
reafonable 
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reafonablc  caufe  in.  the  contrary — (or,  "where  the 
suspension  has  not  been  called  in  Courts  say^  In  the 
hour  of  caufe,  with  continuation  of  days,  the  faid 
B  bringing  with  him  the  principal  bill  of  fufpen* 
fion,  raifed  by  him  againfl  the  purfuer,  in  the  mat- 
ter libelled,  with  the  whole  grounds  and  warrants 
whereon  the  fame  proceeded,  to  be  seen  and 
CONSIDERED  by  our  faid  Lords,  and  to  hear  and 
fee  the  fame  wakened  and  infifted  in,  in  manner 
forefaid,  or  elfe  to  allege  a  reafonable  caufe  in  the 
contrary) — with,  certification  to  the  fufpend- 
er,  if  he  fail,  our  faid  Lords  will  proceed  therein, 
and  find  the  letters  orderly  proceeded.  Accord- 
ing TO  justice,  at  ye  will  anfwer  to  us  there- 
upon ;  wtiich  to  do,  we  commit  to  you,  jointly 
and  feveraliy,  thefe  our  letters,  delivering  them 
by  you,  duly  executed  and  indorfed,  again  to  the 
bearer.  Given  under  our  fignet,  at  Edinburgh, 
the  day  of  ,  and  44th  year  of  our 

reign,  1804^ 

^£x  deliberations  dominorum  concilii. 

This  liunmons  pafles  on  a  bill  which  re* 
quires  no  warrant,  aiid  is  executed  by  ferving 
a  fhort  copy  on  the  defender. 


Summons 
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Summons  of  Waking  of  an  Advocation^ 

George,  &c.  Whereas  it  is  humbly  meant 
and  fhown  to  us  by  oui*  lovite  A,  That  he  having 
brought  an  adion  before  the  SherifFof 

againft  B,  concluding  for  payment,  &c.  ; 
the  faid  caufe  was,  after  certain  procedure  there- 
in,  advocated  from  the  faid  Sheriff  to  our  Lords 
of  Council  and  SefGon,  by  the  faid  B;  and  the  bill 
being  paffed,  and  having  come,  in  courfe  of  the 
rolls,  before  Lord  ,  fundry  fteps  of  proce- 

dure took  place }  and  his  Lordfhip,  on  the 
day  of  ,  pronounced  the  following 

order,  &c.  Since  which  •  time  the  faid  procefs 
has  Iain  over  for  the  fpace  of  year  and  day,  and 
has  thereby  fallen  afleep  j  wherefore  neceffary  it 
18  for  the  purfuer  to  have  the  fame  wakened  and 
iafifted  in,  where  it  lad  left  off,  and  juftice  ad- 
miniftered  therein,  until«the  end  and  concluiion 
thereof— (or,  where  ike  letters  never  hwoe  been 
caSkd  Jbr^  nor  any  step  taken  in  the  Outer-house^ 
say^  The  faid  caufe  was,  on  the  day  of 

,  advocated  from  the  faid  Sheriff:^  to  our 
Lords  of  Council  and  Seflion,  at  the  inftance  of 
the  faid  B,  fince  which  time  the  fame  has  been 
allowed  to  lye  over  uncalled  for,  and  not  infifted 
in,  for  the  fpace  of  year  and  day,  and  has  thereby 
fallen  afleep;  wherefore^  neceffary  it  is  for  the 

purfuer 
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purfuer  to^ave  the  fame  wakened,  called,  mfiftv* 
ed  in,  and  difcufled,  until  the  final  end  and  deci- 
fion  thereof)  ;  after  the  form  and  tenor  of  the  laws 
and  daily  praflice  of  Scotland,  ufed  and  obferved 
in  the  like  cafes,  in  all  points. 

Our  will  is  herefore,  and  we  charge  you^ 
that,  on  fight  hereof,  ye  pafs,  and  in  our  name 
and  authority,  lawfully  fummon,  warn  and  charge, 
the  faid  B,  perfonally,  or  at  his  dwellingplace, 
on  fix  days'  warning,  to  compear  before  our  faid 
Lords,  at  Edinburgh,  or  where  they  may  happen 
to  be  for  the  time,  the  day  of       *  , 

in  the  hour  of  caufe,  with  continuation  of  days, 
to  anfwer  at  the  inftance  of  the  purfuer,  in  the 
matter  libelled  ;  That  is  to  fay,  to  hear  and  fee  the 
faid  procefs.  wakened,  where  it  lail  left  off,  and 
juftice  adminiftered  therein  until  the  end,  in  the 
manner  forefaid^  or  elfe  to  allege  a  reafonable 
caufe  in  the  contrary — (or,  "where  the  advocation 
has  not  been  called  in  Courts  say^  With  continua- 
tion of  days,  bringing  with  him  the  principal  ad« 
vocation,  raifed  by  him  againfl  the  purfuer,  in  the 
faid  matter,  with  the  whole  grounds  and  warrants 
whereon  the  fame  proceeded,  to  be  feen  and  con- 
fidered  by  our  faid  Lords,  and  to  hear  and  fee  the 
fame  wakened,  called,  infilled  in  and  difcuffed,  un- 
til the  final  dedfioa  thereof,  or  elfe  to  allege  a  rea- 
fonable caufe  in  the  contrary)  ; — with  certification 
to  the  faid  B,  if  he  fail,  our  faid  Lords  will  pro- 
ceed therein,  advocate  the  caufe,  and  decern  in 

favour 
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favour  of  the  purfuer,  in  terms  of  the  original 
libel.  According  to  juftice — (or,  where  tfie  de- 
finder  is  the  pursuer  qf  the  wakening,  say,  with 
certification  to  the  laid  A,  if  he  iail,  our  faid  Lords 
vill  proceed  therein*  advocate  the  caufe,  and  af- 
foilzie  the  purfuer  from  the  concluhons  of  the  li- 
bel. According  to  justice)  as  ye  will  aofwer 
to  U8  thereupon  ;  which  to  do,  we  commit  to  you, 
jointly  and  feverally,  our  full  power,  by  thefe  our 
letters,  delivering  them  by  you,  duly  executed 
and  indorfed,  again  to  the  bearer.  Given  under 
our  fignet,  at  Edinburgh,  the  day  of 
and  44th  year  of  our  reign,  1804. 

£x  DELIBERATIONE  DoMlNORUM  CoNCILII. 

This  wakening  in  the  fame  way  palTes  on  a 
bin ;  and  citation  is  given  on  it  hy  a  fhoit 
copy. 


S  E  C  T.    iV. 

Of  the  Reduction  op  Decrees. 

Hating  fo  fuUy   confidered    reductions, 

with  the  fonn  of  procedure  thereon,  I  fliall 

give 


b- 


tof  DEbRBlS'— SUMMONS.  gO^ 

« 

pte  but  two  examples  of  the  redudion  of 
decree* ;  the  one  at  the  inftance  of  the  pur- 
fuer,  the  other  at  the  inftance  of  the  defender ; 
and  I  muft  refer  for  the  proceedings,  to  what 
is  faid  on  this  fubjed  in  the  cafe  of  the  Simple 
Redudiion* 


Summom  afMeducHofi  of  the  Decree  qfan  Inferior 
Courts  at  the  Instance  of  the  Pursuer^ 

George,  by  the  grace  of  God,  of  the  united 
kingdom$  of  Great  Britain  and  Ireland^  King^ 
Defender  of  the  f^itb.  To 

meiTengers  at  armg^ 
our  iheriffs  in  that  part,  jointly  and  feverally» 
fpecially  conftitute^  greeting  :  Our  wxi.l  is,  and 
WE  CHARGE  YOU,  that,  ou  fight  hereof^  ye  paik^ 
and  in  our  name  and  authority  lawfully  summok^ 
WARK  and  CHARGE  B,  perfonally,  or  at  his  dwelU 
ing  place,  upon  twenty-feven  days'  warning,  to 
compear  before  the  Lords  of  our  Council  and  Sef- 
fion,  at  Edinburgh,  or  where  they  ihall  happen  to 
be  for  the  time,  the  and  days  of 

in  the  hour  of  caufe,  with  conti« 
nuatioli  of  days,  to  aofwer  at  the  inftance  of  otit 
loyite  A,  to  whofe  prejudice  the  decree  aftermes* 

YOU  \u  *        V  tioned 
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tioned  was  pronounced  :  That  is  to  say, 
the  faid  B,  defender,  bringing  with  him,  jexhibit- 
ing  and  producing  before  our  faid  Lords,  a  pre- 
tended decree,  faid  to  have  been  obtained  be- 
fore the  fheriff-depute  of  ,  upon 
the  ,  againfl:  the  purfuer, 
in  an  adion  brought  at  the  purfuer's  inilance 
againft  the  laid  defender,  concluding  for  pay- 
ment of  the  fum  of  ,  contained  in 
^tn  account  of  goods  farnifhed  by  the  purfuer  fo 
him,  commencing  ,  and  end- 
ing                                          ,  and  of  the  fum  of 

of  expenfes  of  procefs,  and  of  ex- 
traSing  the  faid  decree ;  and  by  which  decree 
the  faid  defender  was  aifoilzied  Itom  the  faid  a^on, 
and  the  purfuer  decerned  and  ordained  to  make 
payment  to  him  of  the  fum  of  as  the 

expenfe  of.  procefs,  and  of  extrafting  the  faid 
decree ;  or  of  whatever  date,  tenor  or  contents 
the  fame  may  be ;  and  alfo  for  bringing  with 
him,  exhibiting  and  producing,  the  whole  grounds 
and  warrants  upon  which  the  fame  proceeded : 

ALL  TO  BE  SEEN   AKD    CONSIDERED   by   OUr    faid 

Lords,  and. to  hear  and  fee  the  fame,  with  al! 
that  has  followed,  or  may  follow  thereupon,  re- 
duced, RETREATED,  RESCINDED,  CASSED,  AN- 
NULLED, DECERNED  and  DECLARED,  by  dccrec  of 
our  faid  Lords,  to  have  been  from  the  beginning, 
to  be.  now,  and  in  all  time  coming,  null  and 

.   void. 
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void,  and  of  no  avail,  force,  ftrength  or  jeflfea, 
and  to  bear  no  faith,  in  judgement,  or  outwith 
the  fame,  in  time  coming ;  and  the  faid  A  repok- 
ED  and  RESTORED  againft  the  fame  in  integrum^  for 
the  reafons  and  caufes  following :  Primo^  The  faid 
decree  is  difconform  to  the  warrants  upon  which 
the  fame  proceeded,  and  is  not  fubfcribed  and 
authenticated :  Secundo^  The  purfuer  has  now 
recovered  full  and  complete  evidence  that  the 
fbrefaid  account  of  furnifhings  is  (till  owing  and 
unpaid,  although  the  defender  alleged  that  the 
fame  was  paid,  or  at  lead  that  the  account  was 
prefcribed — (here  ant/ further  reasons  of  reduction 
arising  Jrom  the  circumstances  of  the  case  may  be 
taken  in) — ^Therefore,  and  for  other  reafons 
to  be  proponed  at  difcuiling  hereof,  ^  the  faid 
pretended  decreet  ought  and  should  be  re- 
duced, rescinded,  gassed,  annulled,  de* 
cerned  and  declared,  by  decree  of  our  faid 
*  Lords,  to  have  been  from  the  beginning,  to  be 
now,  and  in  all  time  coming,  null  and  void,  and 
of  no  avail,  force,  ftrength  or  effed,  with  all 
that  has  followed,  or  i$  competent  to  follow  there* 
upon,  in  judgment,  or  outwith  the  fame ;  and 
the  faid  A  ought  and  should  be  reponed  and 
reftored  thereagainft  m  integrum :  and  further^ 
the  faid  pretended  decree  being  fo  reduced,  the 
faid  defender  ought*  and  should  be  decerned 
and  ORDAINED,  by  decree  forefaid,  to  make  pay* 

U  a  ment 
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ment  to  the  purfuer  of  the  forefaid    fum    of 

,  being  the  amount  of  the  forefaid 
account  of  goods  fumiflied'  by  him  to  the  de^' 
fender ;  and  alfo  of  the  fum  of  in 

name  of  dalmages  and  expenfes  already  incurred  ; 
and  alfo  of  the  fum  of  '  ,  or  fuch 

other  fum  as  our  faid  hords  fhatl  modify,  as  the 
expenfe  of  this  procefs,  and  of  extracting  the 
decree  to  follow  hereon ;  ^fter  the  fonn  and  te« 
nor  of  the  laws  and  daily  practice  of  Scotland, 
ufed  and  obferved  in  the  like  cafes,  in  all  points  ; 
or  elfe  to  allege  a  reafonable  caufe  in  the  con- 
trary; with  certification  to  the  defender,  if  he 
fail,  our  faid  Lords  will  proceed  in  the  faid  mat« 
ter,  and  R£Dt7C£,  dbcern  and  D£Clarb  in  man* 
ner  forefaid.  Accorbing  to  justice^  &c.  (/« 
common  form.y 


'Sunmwns  of  Reduction  at  the  Instance  of  the 

Defender. 

GEORGE,&Cr  (Thisfummons  correfponds  almofl 
i)erbatim  with  the  preceding  ftyle,  excepting  in  the 
laft  part  of  the  conclufions ;.  I  fhall  therefore  in- 
fert  that  laft  part  only) :  Therefore,  and  for  other 
reafons  to  be  proponed  at  difcufling  hereof,  the  faid 
dccreeouoHT  and  SHouLDbe  reduced,  retreat- 
ed, RESCINDED,  CASSED^  ANNULLED,  DSCERK- 

AD 
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SD  and  DECLARED,  by  decree  of  our  faid  Lords, 
to  have  been  from  the  beginning,  to  be  now,  and 
in  all  time  coming,  void  and  null,  and  of  no 
avail,  force,  ftrengtb  or  effed,  with  all  that  has 
followed  or  may  follow  thereupon,  in  judgment, 
or  outwith  the  fame  ;  and  die  faid  B  ought  and 
SHOULD  be  RESTORED  thercagainfl  in  integrum-: 
Akd  it  OUGHT  and  should  be  found  and  de- 
clared, by  decree  forefaid,  that  the  defender  has 
no  juft  claim  againil  the  purfaer  of  any  kind*  what- 
ever -:  And  lastii/f  the  faid  defends*  ought  and 
SHOULD  be  DECE4LNED  and  ordaiked,  by  decree 
forei^d,    to  make  payment  to  the  purfuer  of 

Sterling,  in  name  of  damages,  and 
for  the  expenfe  already  incurred  by  the  purfuer ; 
and  of  the  like  fum  of  Sterh'ng,  or 

fuch  other  fum  as  our  faid  Lords  (hall  modify,  for 
the  expenfe  of  this  procefs,  and  of  extra£ling  the 
decree  to  fellow  hereupon ;  after  the  form  and 
tenor  of  the  laws  and  daily  praQice  of  Scotland, 
ufed  and  obferved  in  the  like  cafes,  as  is  alleged  ; 
OR  OTHERWISE,  the  faid  defender  to  allege  a  rea- 
fonable  caufe  in  the  contrary ;  with  certification  as 
eSeirs.  According  to  Justice^  &c*  (in  com* 
monjbmu 

^This  completes  the  fubjed  of  actions  and 
proceedings  before  the  Court  of  Seflioa ;  and 
I  proceed  to  the  Decree  of  Regiilration "  and 

U  3  Submiffions; 
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Submiflions ;  giving  thus  a  complete  view  of 
the  manner  in  which  the  rights  of  parties,  or 
die  terms  of  their  obligations,  may  be  declared 
hy  the  decree  of  a  Judge, 


Decree  of  Registration. 

The  decree  of  regiftration  is  a  device  which 
does  honour  to  the  law  of  Scotland.  Thus,  as 
Stewart  remarks  in  his  anfwer  to  Dirleton, 
*'  without  adion  or  procefs  we  come  to  the 
extremity  and  conclufion  of  the  procefs,  to 
wit,  fentence  and  all  kind  of  execution. "  This 
proceeding  is  founded  on  the  claufe  of  regi- 
ftration, with  wluch  every  obligatory  deed  i$ 
armed  ;  and  in  practice  it;  has  beep  reduced  to 
the  utmoft  fimplicity. 

The  regiftration  of  deeds,  for  the  purpofe  of 
prefervation,  was  known  to  the  Romans ;  and 
we  have  examples  both  of  the  mandates  (or 
claufes  of  regiftration,  as  one  ftxould  term 
them)  which  were  ufed  at  a  very  early  period^ 
and  of  the  ads  of  re^ftration  which  took 
place  at  that  time.     They  bear  a  ilrikjng  refem-. 

blance 
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blance  to  the  modern  a<a,  though  they  had  in 
view  merely  the  prefervation  of  the  deed.  * 
At  that  time  there  feems  to  have  been  no  con^- 
ception  of  rendering  them  eqvivalent  to  the  de- 
cree of  a  Judge. 

This  was,  in  fzdij  the  device  of  a  later  pe- 
riod ;  and  may  be  fairly  traced  to  the  clergy  of 
the  middle  ^ges,  who  feem  to  have  reforted  to 
it,  as  one  of  the  means  by  which  they  might 
attradt  to  their  courts  the  proper  bufinefs  of  the 
civil  courts. 

Th€ 


*  Marcolfas,  B.  2.  c.  37.  has  an  example  of  the  registra- 
tion of  a  deed,  tvhich  will  bear  a  close  comparison  with  the 
act  of  registration  of  our  law.     It  is  entitled,  Gesta  jiacta 
consuetudinem  Romanorum  qiuditer  donationes  vel  tcstamenta 
aUegentur.  .  «  XXXVII.  Anno  illo,  Regnante  Domino  nos- 
tro  Rege  illo,  sub  die  illo,  in  civitate  ilia,  adstante  viro  iilp 
laudabile  defensore  et  omni  curam  illius  civitatis,  vir  mag- 
niiicus  ille  prosecutor  dixit :  Peto,  optime  defensor,  vosque 
laudabiles  curiales  atque  municipes,  ut  mihi  codices  publi- 
cos  patere  jubeatis  quxdam  enim  in  manibus  habeo  quae  . 
gestorum  cupio  allegatione  roborari.     Defensor  et  curiales 
dixerunt ;    Patent  tibi  codices'  publici,      Prosequere  quod 
optas,*  dicere  non  moreris.     Vir  magnificus  prosecutor  rile 
dixit :    Venerabilis  vir,  aut  inluster   vir,  ille  per  chartam 
mandati  sui  mihi  injunxit  ut  illam  donattonem  testamenti* 
aut  cessionem  quam  ad  Basilica,  ad  loco  sancto  illo,  aut 
inliistri  viro  illo  ad  praesens  aut  post  discessum  delegavit,  in 
vice  sua,  ut  mos  est,  gestis  municipalibus  ipsam  donationem 
debeam  allegare,     Vir  honestus  defensor  dixit  illi :  Manda- 
tum  quod  in  te  conscjiptum  habere   dicis  nobis  ostende, 
vei  in  prasefite  recitare.     Et  ille  prosecutor  hoc  modo  rec.i- 

17  4-  t^vit-^ 
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The  decrees  of  ecclefiaftical  Courts  wer* 
enforced  by  excommunication,   or,   a$  they 
were  termed,  by  letters  of  curfing ;  and  as  the 
religious  terror  which  they  infpired,  began  to 
abate,  the  aid  of  the  civil  power  was  called  in ; 
and  a  perfon  wha  remaned  for  forty  days  un- 
der excommunication,  was  imprifoned.     This 
was  a  powerful  means  of  enforcing  the  decrees  of 
church-courts,  and  their  jurifdidion  was  further 
extended  by  the  infertion  of  a  claufe  which  was 
in  very  common  ufe  during  the  13  th  and  14th 
centuries.     By  this  daufe,  pardes  became  bound 
to  fubjedk  themfelves  and  their  effects  to  the  ju- 

rifdi£tion 


mi  ■  '•uw^mfmn  ■■'iw  — wm  n  i  »^»iir>^pw»ii»— <>^— w^-^^i^w 


'tavit-*(/A«  mandate  tvas  ih$n  read  and  inserted  in  theact,)^^ 
iPosC  recitationem  mandatt*  vir  bonestus  ille  defensor  dixit ; 
Mandatum  quidem  recitatum  est»  sed  suprascripta  donationet 
testamentum,  aut  cessioDe,  quaxn  pr«  manibus  babere  dictSt 
nobis  praesentibus  recitetur,  et  ufe  postulas  gestis  publicis  fir- 
metur:    qua^  vcro  donatiooem  ille  prosecutor  recitaviti 
Post  recitationem  vero  vir  laudabilis  ille  defensor  et  curiales 
dixerunt :  Epistola  qui  rccitata  est,  gestis  publicis  inseratur 
et  quod  ille  prosecutor  vellit  et  petit,  gesta  ei  publice  datur. 
Ille  proseeutor  dixit,  sufficit  mihi,  bone  defensor,  ut  donatio 
quae  recitata  est,  si  mibi  gesta  tradere  jubeatis.     Ille  defen- 
sor dixit:  £t  quia  epistola  donationis,  aut  cessionis,   seu 
testamentiy  et  mandatum  in  te  conscriptum  per  ordineih 
condita  et  bonorum  hominum  manibus  roborata,  atque  sig- 
nata,  manifesta  esse  cognovimus,  dignum  est  ut  gesta  ex 
Jioc  conscripta  aique  subscripu  tibi  tradatur,  et  ut  in  arci- 
pibus  publicis  meiboranda  servetar.     Edatur  super  ordfne 
et  mandatus  suus  in  loco  et  totum  tertum,  et  manumissbris 
epistolas  scribantur ;  et  postea  defensor  et  curiale«  civium  el 
reliqui  earn  subscribantur  atque  signentun 
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rifdidicn  of  a  particular  church-<:ourt,  and  con- 
fented  that  letters  of  excommunication  fliould 
be  iflfued  agaiofl  them,  if  they  failed  to  per- 
form their  obligation. 

I 

I  give,  in  a  foot  note,  the  ftyle  of  this 
claufe ;  and  there  can  be  no  doubt  that  it 
forms  the  origin  of  our  claufe  of  regiftration.  * 
The  obligant.fubjefls  himfelf  and  his  property, 
wherever  fituated,- to  the  jurifdi£tion  ,of  the 
Ecclefiaftical  Court ;  and  he  confents  that  ex- 
communication fhall  pafs  againft  him,  if  he 

fails 


♦  In  Le  Moine's  Tiratise,  vol.  i.  p.  228,  we  have  the 
following  clause  in  a  deed  in  1429,  which,  wc  are  to!d,  was 
a  clause  common  throughout  all  France — <*  Insupcr,  dicti  de- 
bitores  quod  nos  ipsos  per  defectum  dtctae  solutionis,  per 
excommunicationis  sententiam  compellere  fUciamus  si  ne- 
cesse  fuerit  se  et  sua^  quoniam  ad  hoc  jurisdictioni  et  com- 
pulsion! curias  nostras  supponentes  ubicumque  se  duxcrunt 
transferendum,  et  hoc  medio  tempore  per  canonicam  mo- 
nitionem  contra  eos  currente ;  quiquidem  debitores  de  eo- 
run)  consensu  moniti  fuerunt  vivas  vocis  oraculo,  per  di- 
ctum Notarium  de  dieto  debito,  prout  in  terminis  est  dlvi- 
sum  persolvendum  ;  quod  nisi  facerent,  voluerunt  quod  pro 
quolibet  termino  sententiam  excommunicattonis  incurrcre 
absqiTe  alia  mouitione  sibi  in  posterum  ab  hoc  facienda. 
Quare  vobis,  qui  super  hoc  a  latore  presentium  fueritis  re- 
quisiti,  praecfpiendo  mandamus,  quatenus  auctoritate  nos- 
tra dictis  terminis  pr^libatis  aut  uno  eorum,  ipsos  quos  nos 
ex  tunc  in  his  scriptis  excommunicamus  excommunleatos, 
publice  nuncietis,  usque  ad  satisf4£tionei;n  prasmissorum 
condignam*  ^ 
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&il  to  pay  the  debt;  nay,  excommunicatioa 
actually  does  pafs  (in  confequence  of  its  being 
a  public  ad:,  paffed  in  prefence  of  a  judge), 
and  its  effed:  is  fufpended  only  till  the  term  of 
payment  fliall  arrive. 

The  tranfition  from  the  confent,  that  letters 
of  excommunication  fhould  pafs  againft  the 
obligant,  to  the  confent  that  letters  of  homing 
fhould  pafs,  is  natural  and  eafy ;  and  we  have 
acquired,  by  the  adoption  of  this  device,  a 
moft  powerful,  cheap,  and  fpeedy  means  of 
enforcing  perfonal  obligation. 

The  claufe,  as  ufed  in  pradice,  is  in  thefe 

terms. 

"  I  CONSENT  to  the  REGISTRATION  hefeof 
in  the  books  of  Council  and  SefHon,  or  other 
Judges*  books  competent,  that  letters  of  horning 
on  fix  days*  charge,  and  all  other  execution,  may 
may  pafs  on  a  decree  to  be  interponed  hereto,  in 
form  as  effeirs;  and,  for  that  purpofe,  I  con- 
stitute 

my  procurators, "  &c.  •     * 

This  is  the  foFm  of  the  claufe,  wherever 
there  is  a  perfonal  obligation  that  may  require 

to  be  enforced.     In  other  deeds,  where  there 

*  • 

JS 


I    • 
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* 

h  no  fuch  obligation,  this  claufe  confents  to 
the  '*  regiftration  of  the  ^deed  in  the  books, 
&c.  therein  to  remain  for  prefervation;  and, 
for  that  puipofe,  conftitutes, "  &c. 

This  claufe  is  in  the  form  of  a  mandate^ 
and,  by  law,  muft  have  fallen  on  the  death  of 
the  grantor  or  receiver ;  and  formerly  did  fall 
in  either  of  thefe  events.     The  confequence  6f 
this  was,  to  render  a  formal  a£tion  of  regiftra- 
tion requifite  before  the  Court  of  Seffion :   till 
at  laft  the  neceffity  of  this  was  removed,  and 
the  claufe  rendered  more  ufeful,  by  the  afl: 
1693,  c.  15,  which  provided  for  the  cafe  of 
the  creditor. dying;  and  then  by  the  adt  1696, 
c^  39,    which  permitted  regiftration  to   take 
place  after  the  death  of  the  debjton     By  the 
former  of  thefe  ads,  the  heir  or  diiponee  of 
the   grantor   is   directed  to  produce  his  tide 
when  he  applies  for  regiftration :  But,  in  place 
of  this,  the  deed  is  recorded  in  ,the  fame  inan^ 
ner  as  if  the  creditor  were  alive ;  and  the  tide 
is  produced  only  when  diligence  is  applied  for. 
This  produdion  is  made  alongft  with  the  bill, 
praying  for  letters  of  horning  on  the  clauie  of 
regiftration ;  and,  of  courfe,  comes  under,  or 
is  fuppofed  to  come  under,  the  eye  of  the  Lord 
Ordinary  on  the  Bills. 

The 


3.1 6  CLAUSE  OF  REGISTRATION. 

The  regiflratlon  that  formerly  took  piace, 
was  folemnly  done  ki  prefence  of  the  Judge, 
who  interpohed  his  authority  thereto ;  and,  of 
courfe,  muft  have  feen  that  the  deed  was  re- 
gularly authenticated.     The  a£t  156S  provides, 
"  That  no  contraft,^  obligation,  ad,  or  other 
writing,  be  recorded  or  regiftered,  without  the 
Judge  be  prefent  to  hear  the  fame  read,  and 
interpone  his  authority  thereto,  and  know  all 
the  parties  contradors,  except  it  be  in  light 
caufes,  not  exceeding  lo/. :    In  which  cafe,  it 
fiiall  be  leifome  to  the  clerk  alone  to  receive 
the  fame.  '*     This  privilege,  given  to  the  clerk 
in  caufes  of  fmall  importance,  had  gradually 
extended  itfelf  to  others  ;  and,  before  the  end 
of  the  fixteenth  century    (as  we  learn  from 
Crag),  regiftrations,  which  ought  to  have  pro- 
ceeded in  prefence  of  the  Judge,  were  made  ia 
prefence  of  the  clerk  regifter,  or  his  deputes. 
At  that  time,  a  confent  to  the  a<9:  of  regiftra- 
tion  by  an  advocate,  as  procurator  to  the  party, 
was  required  :    But,  by  an  a£l  of  federunt  in 
1670,  this  veftige  of  ancient  forms  was  dif- 
penfed  with  ;  and  from  that  time,  the  deed  to 
be  recorded  has  been  handed  to  the  clerk  in 
the  office,  and  an  extract  returned,  iigned  by 
one  of  the  clerks  of  Seflion.     The  following 
example  of  the  regiftradon   of  a  bond  will 

fliow 
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fhow  how  much  it  preferves  evidence  of  its 
former  condition. 


Extract  of  a  Bond^from  the  Register  of  the  Court 

of  Session. 

♦ 

At  Edinburgh,  the  thirteenth  day  of  May, 
one  thoufand  feven  hundred  and  ninety  years. 
In  presence  of  the  Lords  of  Council  and  Seffion, 
Compeared  Mr  Charles  Hay  advocate,  as  pro- 
curator for  after  named  and 
defigncd,  and  gave  in  the  bond  under  written, 
DESIRING  the  fame  might  be  regiftered  in  their 
Lordfcips*  books,  conform  to  the  law ;  which  de* 
SIRE  the  faid  Lord»  found  reafonable,  and  or« 
dained  the  fame  to  be  done  accordingly,  where- 
of the  tenor  follows — (here  the  bond  was  vey^batim 
msertedj  mth  the  subscriptions  of  the  party  and 
minesses^ — Extracted  upon  this  and  the  pre- 
cceding  page  of  ftamped  paper  by 

Signed  by  one  of  the  Clerks  of  Session. 

This  is  the  evidence  of  the  deed,  which  is 
delivered  to  the  party  making  the  regiftration. 
The  principal  deed  itfelf  is  retained  in  the  re- 
gifter,  and  a  copy  of  it  is  entered  in  a  book : 
Of  the  entries  in  this  book,  or  regifter,  two 

minute- 
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minute-books  are^  bjr  the  a£t  1685,  c.  38,  cfi^ 
dered  to  be  kept ;  one  of  which  is  dedicated 
to  the  deeds  recorded,  the  other  to  the  deeds 
which  may  be  regularly  recalled.  If  the  ap- 
plication for  recalling  the  deed,  be  made  withia 
fix  months  after  the  date  of  the  regiftration, 
very  litdeform  is  obferved ;  and  on  the  appli- 
cation of*  the  perfon,  who  gave  in  the  deed  to 
be  recorded,  and  his  producing  the  extrad 
with  a  receipt  indorfed,  acknowledging  the  re- 
cdpt  of  the  principal  deed,  it  will  be  delivered 
up  to  him.  But  this  is  evidently  a  dangerous 
pra6Hce,  and  which,  in  all  cafes  where  others 
befides  the  party  giving  in  the  deed  have  an 
intereft,  as  in  contracts,  decrees-arbitral,  com* 
miffions  and  factories,  ought  to  be  very  cau- 
tioufly  exercifed,  and,  in  fome  of  thefe  in- 
fiances,  totally  rejefted. 

Where  the  deed  has  not  been  demanded 
baqk  within  the  above  period,  a  petition  be- 
comes neceflary,  on  which  a  warrant  is  ex- 
traced ;  and  this  warrant  is  produced  to  the 
keeper  of  the  regifter,  and  a  receipt  given  on 
it  for  the  principal  deed.  This  will  be  better 
underftood  from  the  fonn  of  the  petition,  and 

the  judgement  of  the  Court. 

t.    •  -  PetiHm 
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Petition  for  a  IVarrant  to  get  up  a  Principal  Deed 

from  the  Register. 

The  a4drefs  is  in  common  form.  The  na- 
ture of  the  deed  will  then  be  Hated  ;  its  date  ; 
the  date  of  regiftration,  and  the  office  in  which 
it  is  recorded,  and  the  petition  will  then  affign 
the  reafon  for  getting  up  the  deed.  The  prayer 
may  be  as  follows. 

May  it  therefore pleafe  your  Lordfliips, 
to  grant  warrant  to,  and  authorifc 
the  Clerk  of  SefSon,  in  whofe  ofEc« 
the  above  deed  is  recorded,  to  de- 
liver the  fame  to  the  petitioner,  for 
the  purpofe  before  mentioned,  on  his 
leaving  a  copy  thereof,  figned  with 
a  receipt  and  obligation,  to  return 
the  principal  within  a  reafonable  time, 
under  fuch  penalty  as  your  Lordfhips 
Ihall  think  proper. 

According  to  justice,  &c. 

Signed  by  CouriseL 


DeUver* 
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Deliverance  an  the  Petitimu 


**  The  Lords  having  heard  this  petition, 
they  grant  warrant  to,  and  authorife  the  Qerk 
of  Seflion,  in  whofe  oflSce  the  forefaid  deed  ig 
tccorded,  to  deliver  up  the  fame  to  the  peti- 
tioner, for  the  purpofe  forelaid,  on  his  leaving 
a  copy  thereof,  (igned,  with  a  receipt  and  obli- 
gation to  return  the  faid  deed,  on  or  before  the 

day  of  hekt,  ilnder  a, 

penalty  of  ,  over  and  above 

performance  ;  which  copy,  with  the  f^d  oWi- 
gation,  arc  to  lye  in  the  clerk's  hands,  with  the 
extrad:  of  this  warrant,  till  the  forelHd  deed  be 
iseproduced. 

Tliis  application  t«ras  made  for  getting  tip  a 
teftament,  where  others  befides  the  petitioner 
had  an  intereft.  But  the  application,  in  the 
cafe  of  a  bond,  for  inflance,  may  be  made  by 
the  creditor  in  that  bond,  without  his  coming 
under  any  obligation  to  redeliver  it*  * 

Such 

-•m  ,  ,,  ■ II   III- h"         ,        .      I..    ■■    I  Ml  ■■  ■  I  I  ■  M 

^  It  may  not  be  improper  to  add  here,  as  explanatory  of 
this  part  of  the  system  of  registration^  the  act  by  which 
4teds  wanting  the  clause  of  registration  are  permitied  to  be 

1  recorded 
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Such  Is  our  fyftem  of  regiftratioti  for  dili- 
gence ;  and  certainly  a  more  fimple,  lefs  ex- 
penfive,  and  quicker  means  of  execution,  can- 
not be  conceived.  It  was  therefore  vfiih  infi- 
nite propriety,  that  the  Legiflature  extended 
its  influence  to  foreign  bills,  by  the  a£t  168J^ 
c.  SO.;  and  by  the  ad  1696,  c,  36,  to  inland 
bills ;  thus  giving  a  more  expeditious  manner 

of 


^^•mm 


recorded  for  preservation.  This  was  ordered  by  the  act 
1698,  c.  24.  "  Act  concerning  resistratum  &fprobatioe  writs* 
*-^ur  Sovereign  Lord»  constdermg  that  it  will  be  of  great 
ease  and  advantage  to  the  lieges,  that  probative  writs  be  al- 
lowed to  be  r^^istratet  albeit  they  want  a  claut^  of  regis* 
tration-:  Therefore  his  Majesty*  with  advice  and  consent  of 
the  Estates  of  Parliament*  statutes  and  ordains  that  it  shatt 
be  lawful  and  leisom  to  registrate  for  cotiserw^iionf  all  char- 
ters granted  by  subjects,  dispositions,  bonds,  contracts, 
tacks,  reversions,  and  all  other  probative  writd,  in  any  pub- 
lic authentic  register  that  is  competent,  albeit  the  said  wri|s 
want  a  clause  of  registration,  and  tlie  principal  to  be  given 
back  to  the  party»  and  the  extract  to  make  entire  faith  in 
all  cases,  in  the  same  manner  as  if  the  said  writs  had  been 
registrate  by  virtue  of  a  clause  of  registration,  except  In  the 
ca$e  of  improbation.  *'  The  registration  which  takes  place 
under  this  act,  is  in  this  form.  **  At  Edinburgh,  the 
day  of  ISbif.    In  presence  of  the  Com- 

missaries of  Edinburgh,  compeared  ,  gs 

procurator  for  A  after  designed,  and  gave  In  the  bill  stftet* 
inserted,  desiring  it  might  be  registrate  in  their  Lordships' 
court  books,  as  a  probative  writ,  conform  to  act  of  Parlia- 
ment; WHICH  desire  their  Lbrdships  found  reasonable,  arrd 
granted.  The  tenor  of  the  bill  follows,  viz. — {here  the  biU^ 
mth  Us  subscriptions^  was  verbatim  copied).      Extract |b 

Signed  hy  the  Clerk  ofCqurt. 

rot.  ▼!.  *      3C 
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6f  e&Sbrahg  paytnent  dP  bilk,  t!iaa  feemft  to 
|l^  kaowti  ally  wh06  elfe. 


Of  Submissions. 

The  decifion  of  arbiters  is  entitled  to  every 
degree  of  favour ;  yet  as  their  powers  reft  fole- 
Jy  on  the  terms  of  the  fubmijSion,  by  which 
the  parties  bind  themfelves  to  give  obedienoe 
to  the  decree  of  thq  arbiter,  the  terttis  of  that 
fubmiilion  require  to  be  well  confideied }  and 
thefe  being  properly  fixed,  the  proceedings, 
doWh  to  the  final  decree  in  the  caufe^  muft  be 
regular  in  themfelves,  and  confident  with  the 
powers  conferred  on  the  arbitel*. 

formerly,  arbiters  were  bound,  by  dke  ttinns 

of  the  fubmiflion,  to  decide ;  and  the  parties 

fiibfcribed  a  blank  on  the  back  of  the  fubnuf- 

lion^  that  the  arbiter  might  fill  up  a  decree  a- 

bbve  their  fubfcriptions.  *      At  other  tilii^j 

die 


♦  The  following  example  of  the  ancient  suhmissioft  ^ 
taken  from  Cartti£iBrs.*s  Styles.  *  Jn  S^Amisdon. ''  ^t 
Edinburgh,  the  day  of  November  169S.    -A  0 

jthe  one  part,  and  B  on  die  other  part,  have  ^*^7^!gjj 


•n 


I 


(he  pstty  againfl:  whom  a  claim  was  made  gitfe 
a  boiid^  while  the  other  party  gave  a  drfcharg% 
lioth  blank  in  the  amount  of  the  fum,  into  the 
luuidB  of  the  arbil?0r^  wbO|  after  bearing  parties^ 

if 


^  aubmtlted^  and  hereby  refa:  wdA  mhmh  .idiiems^es  to  \ht 
4ameMfi  aetitence»  decision  and  d«terini|iatioxi  <df  Ct  Judg^ 
arbiirator»  and  amicable  Compositor,  elected)  nominate  and 
chosen^  far  the  part  of  tke  said  A  '{ike  tame  on  tkipart  ofB); 
and  aneitt  idl  •ctioii8»  pkts^  ^esttonsi  debates  and  contra 
'rersies  w^atsoidTen  stariding  betwixt  the  said  parties,  wher^ 
vrkh  theyi  or  eidier  of  them^  may  burden  o^rs,  or  whil^ 
^ey  may  lay  to  the  charge. of  otiierv#  for  whatspme^er  ca^so^ 
,  tine  or  conunUslon,  kinc  inde  bygone^  as  mcfre  $pe<?ially  and 
particularly  shall  be  contained  and  condescended  on  iu  the 
claims  to  be  made  and  given  in  be  eitlier  of  the  ssUd  partie% 
before  the  said  Judges  ;  whilk  claims  are  holden  as  exprest 
lieretn)  and  (lie  generality  hereof  is  declared  to  be  alse  suffix 
ciexit,  as  if  every  particular  controverted »  Were  herein  at 
length  set  down  and  ejcprest*  Likeas  the  said  Judges  have 
accepted,  and  hereby  accept  this  present  submission,  in  aqd 
«pon  them,  and  promit  and  oblige  them  to  conversei  npeet 
and  treat  thereupon,  and  to  give  furth  and  pronounce  tlieir 
final  sentence  and  decree-arbitral  thereintil,  betwixt  and  the 
day  of  4  WITH  POWER  to  the  said  Judges  in  case 

'cf  variance  betwixt  them,  swa  that  they  cannot  agree  to- 
gether, to  elect*  nominate  and  choose,  an  oversman  for  de- 
ciding and  determining  the  said  debateable  matter,  to  whom 
the  said  parties  submit  themselves^  who  shs^l  pronounce  and 
give  fur^  h*s  decree  and  sentence  hetwixt  and  the  day 

*  of  thereafter*     AKb  whatever  the  said  Judges  arbi- 

I  trators  foresaid  doth, "in  one  voice,  arid,  in  case  of  variance 

betwixt  them  as  said  is,  whatever  the  said  oversman  to  be  no- 
minated l)y  them,  be  himsislf  alone,  shall  decern  and  determine 
in  the  premisses,  and  cause  insert  in  the  blank  on  the  back- 
side hereof,  subscribed  by  the  said  parties,  betwixt  and  the 
day  of  ,  both'  the  parties  stib- 

mitters  aforesaid,  bind  and  oblige  them>  their  h^irs,  exe- 
cutors and  successors,  to  stnnd  and  abide  thereat^  and  to 

X  2  observer* 


3*4-  Of  SUBMISSIONi* 

if  he  was  of  opinion  that  a  fum  was  due,  deftroyt 
ed  the  difcharge  ;  and,  having  filled  up  die  fum 
in  the  bond,  delivered  it  to  the  perfbn  who  was 
creditor  in  it ;  thereby  conftituting  a  debt  in  his 

favour: 


■^H* 


observe  and  fulfil  the  samen  to  otherst  widiont  contradictioiit 
any  appellation,  redaction,  or  gainsajing  whatsomever ; 
and  that  ander  the  pain  and  penutj  of  the  sum  of  f 

to  be  paid  by  the  party  faSssier,  to  the  party  obsemr,  or 
willing  to  observe,  by  and  attonr  this  performance  of  the  pr»- 
naitses.  Ani>  for  th^  more  security,  they  all  consent,  and 
irre  content,  ibatdiir  presents,  together  with  the  said  de- 
cree-aibitral  to  follow  thereon,  be  altogether  insert  and  re- 
gistrate  in  the  hooks  of  Council  and  Session,  or  any  other 
Jadges*  books  conipetenty  tp  remain  therein  a^^tiram  m' 
fnemwiams  and,  if  need  bets,  that  letters  of  homing  on  a 
charge  of  fifteen  days,  and  others  needful^  may  pass  there- 
on, in  form  as  efl^irs.  In  witness  wherboFj  thir  preseoti 
(written*  by  W^  together  with  the  above  mentioned  blank 
On  the  other  side  hereof,  are  subscribed  by  the  said  partieSi 
and  also  the  said  Judges,  in  sim  of  their  acceptance,  plac^i 
day,  month  and  year  cf  God,  respective  forosaidi  hefoff 
^ir  witnesses,  Sec.  '* 

Decree-ArUbraJ. 

ThM  ifM  ^gorkten  on  the  Back  of  the  SuJhmssion. 

At»  ^c.  We,  C  and  D,  Judges  arbitrators,  and  amicablf 
compositors,  mutually  elected)  nomins^e  and  chosen  by  i^ 
on  the  one  psu'tt  and  B,  on  ^e  other  part,  to  decide  an4 
determine,  and  give  fprth  our  sentence  and  decreet-^hitrai» 
sinent  all  and  whatsomever  clags,  ^la^ims,  <cc«  stan^iog  ^ 
tvdxt  the  said  parties,  bine  inde,  excepting  as  is  within  ex- 
prest,  and  particularly  anent,  &c*  conform  to  the  withm 
ivritten  submission  and  cpmpromitj»  of  tl^e  date»  tenor^  ai^ 
contents  within  ezprest :  Having  divers  times  met  aod 
conversed  with  the  said  parties ;  and  all  their  rights^  lea^^ 
imd  aUegea^if ef .  bqpg  likewise  heard,  seen  and  9onsi4?* 


r 
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fitvour :  Or,  where  the  Arbiter  Was  fatisfied  that 
no  debt  was  due,  he  deftrojed  the  bond,  and^ 
filling  up  the  fum  in  the  difchaxge,'  delivered  it 
to  the  party  againfl  whom  the  claiih  had  been 
made,  in  thift  manner  fettling  the  claims  of  the 
parties ;  and  thefe  deeds,  though  blank  in  the 
fums,  yet  having  the  parties'  iiames  filled  Mpi 
were  not  held  to  fall  under  the  ftatutes  in  rela** 
tion  to  blank  writs. 

But 


■^itfB 


cd :  And  we  being  well  and  ripely  advisedy  after  dtte  deSbe* 
radoni  with  ^  the  said  parties'  claims  aiid  que^tion]^^  ah4 
swers  and  replias ;  and  being  earnestly  desirous^that  aU  de- 
bates may  be  reniovedy  and  mutual  love  entmained  be* 
twizt  them  as  becomes :  And  having  Cod  and  a  good  con« 
science  before  our  eyes.  Do  both»  in  one  voice,  but  variance 
or  discrepance,  decern  and  oioDAiK  the  said  B,  to  dispone 
and  assign  from  him,  his  heirs,  fcc.  to'and  in  favour  of  the 
said  A,  &c.  &c.  &c.  And  on  the  other  part,  decern 
and  ORDAIN  die  said  A,  to  make  payment  and  satisfaction 
to  the  said  B,  &c.  &c.  &c*  Because  it  clearly  appeared  t6 
us,  by  the  writs,  ri^htfr  and  dtks,  and  other  grotmds  of  right 
produced,  and  claims  hincindet  answers,  re|3ies  and  dupBes^ 
berea^fint,  aiid  odiet  probation  and  trial-  taken  by  us  anent 
llie  sain^  that  the  said  A,  &c.  and  the  said  B,  8cc.  And 
therefore  we  have  given  and  pronounced  our'final  sentence^ 
determination  and  dec'reet-arbitral,  in  the  terms  of  the  one 
and  other  parts  respective  above  specified.  Akj>  for  the 
better  obtaining  an  effectual  performance  of,  the  premissei^ 
WE  CONSENT  and  ORDAIN,  that  this  present  decreet^arbitralt 
together  with  the  within  written  submission,  be  insert,  &c. 
in  manner  mentioned  in  the  said  submission.  In  Vritnesif 
«vfaei«of  (written  by  W)  we  have  subscribed,  ftc. 

X8,      . 


J2$  CEHERAL  SUBMIStTOV^ 

But  for  a  conGdentble  bme  paft,  thefe  forms 
Bave  difappeared,  and  the  modem  fubmifiioa 
is  an  agreement  betwixt  th«  parties,  to  g^ve  ef- 
fe&  to  the  decree  of  the  arfnta*  in  reladon  to 
the  matters  defciibed  in  the  fubmiiHon.  I  fluit, 
ta  explaining  the  forms  conne&ed  widi  tbefub- 
miilton,  give,  j£r^,  thefsrmof  thefobnuffioa; 
ficond^  the  proceedings  fedlowing  on  the  fiib- 
miflion  ;  and  tbird^  the  form  (^  the  ai^a  ef 
xedudioa  of  the  decree-arbitraL 


Of  the  Foxh  or  the  Sitbhissioi*. 


Form  of  a  General  Suimxskm. 

Tat  PARTIES  BOtl-OWING,  VIZ.  A,  ON  thb 
One  part,  and  B,  on  the  other  pakt,  bave 
SUBMITTED  and  azFERRSD,  and  hereby  soBMiT 
and  REFER  all  demands,  claimt^  difputea,  queT- 
tions  and  differences,  fubfifting.betweenthem,  ott' 
any  account,  to  the  amicable  decifion,  iinai  sen- 
tence, and  DEC  REE- arbitral,  to  be  glTCB  f°^ 

and  proaounced  byC,  atbiter  mutually  chofen  liy  tb^ 
bid 


iaid  |>articjB :  With  pove^  to  the  faid  aybiter  td 
receive  the  claims  of  the  parties,  take  all  manner  of 
probation  he  may  think  neceflary,  by  writ^  wit- 
pefles,  pr  oath  of  party,  for  deciding  the  piatter 
hereby  Submitted,  and  to  hear  the  parties  there- 
on :  And  whatever  the  faid  arbiter  (hall  deter- 
mine in  the  premifes,  by  the  decreet«arbitral  td 
|>^  pr^np^nce^  by  hjiviy  betwixt  ^nd  the 
day  of  9  or  oo  or  before  ^y  oth^ 

d;iy  to  whip^  he  0iaU  prorogate  this  fubmiiGoD, 
)v)uc;h  be  is  onpowered  to  do  at  pleaTure^  fiOTU 
f/^fijiE^  hiereby  bind  and  oblige  theo^ielves^ 
fheir  heirs,  executors  and  fuccefTors,  to  acquiefce 
in,  ^nplement  and  fulfil  to  each  other,  tiQder  the 
penalty  pf  lopL  Sterling,  to  be  paid  by  the  parly 
fajjing^  to  the  party  obfervlng,  or  willing  fo  ohr 
ferve  '  the  £ime,*  over  and  above  performai:u:e. 
^And  the  faid  parties  con^e^t  to  the  reoxstra- 
TioK  hereof,  and  of  the  prorogations  and  interim 
or  £if^\  decrees-arbitral  to  follow  bereoo,  in  the 
books  of  Council  and  Sei&pn,  or  others  €pn^«- 
te^t,  t^at  letters  of  horning  on  fix  days'  chargeji 
{und  .all  other  «;Kecution^  piay  pa&  on  a  decree  to 
|>e  interppned  hereto,  in  con^mpn  form  \  and  for 
that  pvrppfip  conftitute 

th^ir  prpcnratori,  &c.    In  wit^ 
ii«fs  ^[hca'epf,  &c. 

X  4  a.  Silt. 


I 
f 


jl8  8P£CIAt  SUBMtlSSfoK  Tb 

t.  Submission  to  tuv  Arhiters,  and^  in  Case  of  Vd^ 
riancej  to  an  Oversman  namedy  caressed  sge^* 
ciatly  ;  with  Provisions  relative  to  the  Death  of 
the  Parties^  ^c.  ;  and  preserving  the  Fffect  of 
any  Evide7ice  tliat  niay  be  led  in  the  Submission^ 
in  Case  of  no  final  Judgment* 

We,  a,  on  the  one  part,  and  B,  C,  D  and 
£,  for  oUr  feveral  interefts,  on  the  other  part, 
by  thefe  prefenrs,  submit  and  refer  our  feveral 
claims  and  prctenfionsr,  whether  of  property,  com- 
mbn  property,  or  fervifude,  that  each  ot  us  has 
or  can  pretend  to  in  the  muir  of  ; 

and,  in  particular,  a  procefs  of  moleftation  and  de* 
<:larator,  rarfed  at  the  inftance  of  the  faid  B,  C, 
D  and  £,  againft  the.  faid  A,  relative  to  the 
property,  common  property  or  fervitude,  we,  or 
either  of  tis,  have  in  the  faid  muir,  to  the  final 
Sentence  and  decree-arbitral  to  be  given 
and  prononntfed  by  G  and  H,  arbiters  mutu- 
ally chofen  by  us  the  faid  parties ;  and  ia  cafe 
of  variance  betwixt  the  faid  arbiters,  to  the 
FINAL  sentence  and  decree-arbitral  to  be 
given  and  pronounced  by  K,  oterfman  chofen 
by  us ;  with  full  power  to  the  faid  arbiters', 
dr,  in  cafe  of  variance  betwixt  them,  to  the  faid 
overfman,  to  receive  our  refpeftive  claims,  de- 
fenfes  and  anfwers,  and  to  take  z\\  manner  of 
jitobation  for  clearing  up  the  points  in  difp^^^ 
amongft  us,  by  writ,  witneffes,  or  oath  of  party : 

'  .  An* 


r 


I> 


A&BITERS  AND  AN  OVZRSMAK.  329 

And  whateter  the  faid  arbiters,  or,  in  cafe  of  va* 
riance  betwis^t  them,  the  faid  overfman,  (hall  de- 
cide and  determine  in  the  premifes,  by  interim  or 
final  decrees,  to  be  given  and  pronounced  by  them^ 
betwixt  and  the  day  of      '  , 

or  on  or  before  any  other  day  to  which  this  fub- 
miflion  fhall  be  prorogated  by  the  faid  arbiters^ 
or,  in  cafe  of  variance,  by  the  faid  overfman, 
which  they  are  fully  authorifed  to  do,  *  we  the 
faid  parties  bind  and  oblige  ourfelves,  refpec^ 
tively,  and  our  heirs  and  fucceffors,  to  imple^^ 
MENT  and  FULFIL  to  one  another,  under  the  pe<^ 
nalty  of  lool.  Sterling,  over  and  above  perform- 
ance :  And  we  the  faid  parties-fubmitters  do 
hereby  agree,  that  the  faid  arbiters,  or,  in  cafe 
of  their  variance,  the  faid  overfman,  (hall,  in  this 
fubmiffion,  take  in  and  adyife  the  proof  already 
brought  by  us,  in  relation  to  our  feveral  rights 
and  interefts  in  the  faid.  muir,  in  a  fubmiflioii 
formerly  entered  into  by  us,  to  ,         ^ 

of  date  ;  which  proof  we  agree 

ihall  be  equally  entitled  to  the  regard  of  ttit 
arbiters,  or  overfman,  in  deciding  the  points 
hereby  fubmitted,  as  if  the  fame  had  been  led  un-* 
der  the  prefent  fubmiffion.    And  we  fvrthes. 

AGREE, 


■««•> 


*  In  place  of  this  power  of  prorogation,  I  tave  seen  the 
following  clause  insetted*  «  Dbclaristg  rtERSBY,  that  this 
*<  submission  shall  continue  in  full  force,  widiout  the  necet- 
**  sity  o(  prorogatioii,  until  the  whQle  matters  hereby  txA-t 
'*  ftiitted  shall  be  determinedi  *' 


5^0      SUBMISSJON  TO  TWO  ARBITERS,  WITd 

Ai^R^^y  \}m  whatever  proof  by  wiua^^  ha$  al* 
r^ady  beeu  1^.,  or  ihdl  be  led,  under  t^s  fubmjf- 
fip9»  ^U  be  held  as  good  ai^d  fu^cient  by  each 
^  W  before  any  jiniicat^re,  /hould  thk  fubmiffim 
prove  ineflfedual.  And  it  is  hereby  peclareo, 
thait  notwichft^nding  ai^y  of  the  Dud  pgrties-fub« 
mitters  {hall  happen  to  die  during  the  depepdenp^ 
of  the  pi;ef<^t  Cuboiiffion^  yet  the  ia^ne  Aall  fob* 
GA^  and  remaiu  blading  oji  the  furvivor«,  aad  w 
(helieirs  of  choie  de^:eafi|3ig  j  who  ihali  refpeftiir^ 
Jy  remaia  bound  co  impAecaent  the  decree-arbitral 
(o  be  pronounced  herein,  in  mann^  forefaid,  i^ 
]the  fame  manner  as  if  the  whole  of  us  were  aliyf 
at  the  date  of  the  faid  decree*  AniD  the  iaid 
parties-fubmitters  consent  to  the  r^g^stratiok 
hereof,  and  of  the  d^rces,  &f  *  ^,  (^  %  J^m 
tf  ibe  preceding  eaumph.) 


3.  Submissian  of  a  depending  Action  0  fyco  AfU^ 
ters^  with  Pffwer  te  themn  fo  name  an  Overmen  i 
^{ind  contmm^  a  Dechr^tim  f^ 
Action  aimke,  m  ca^  of  Ui§fqfiing  iftk^  S^ 
rm^on.  . 

The  parties  following,  viz.  A,  on  the  onb 
PART,  and  B,  on  the  other  part,  have  submit- 
ted and  REEERRED,  and  hereby  submit  and  ^^•' 
)f£R,  to  the  amicable  decifion,  final  fc^ntcnce,  ao4 
decree-arbkral  to  be  ^^iven  and  prpnounced  ^J  ^ 


r 
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\ 

9&d  D,  arbiters  mutuaUy  cfaofiaLfay^tbefiidpartin  j; 
Qfy  in  cafe  of  their  Ysurtancey  to  tlie  detree-^aibi* 
laral  to  be  grvsn  and  pronounced  by  an  ererf* 
man  to  be  cho£eii  by  the  £iid  arbiters ;  a  proceft 
brought  before  the  Court  of  Seflion,  at  the  ift* 
fiance  of  the  faid  B^  conclubikq^  &c.  (herespM 
Ike  conchmans  (^  the  uctiony  as  from  the  faid  pro* 
ce&,  depending  before  Lord  ■■  »"  ^  more  futty  ap» 
pears ;  with  xujlx  fqweh  to  the  faid  arbiters^ 
and,  in  cafe  of  their  variance,  to  the  overfman  to 
be  chofen  by  them,  to  hear  parties  thereon,  and 
take  all  manner  of  probation  thereanent :  Akd 
whatever  the  faid  arbiters,  or,  in  cafe  of  their  va- 
riance, the  overfman  to  be  chofen  by  them,  ihall 
determine  in  the  premifes,  by  decree-arbitral  to 
be  pronounced  by  them  or  him,  between  and 
the  day  of  ,  or  betwixt  and 

any  further  day  to  which  this  fubmiflion  may  be 
prorogated  ;  which  the  faid  arbiters,  and,  in  cafe 
of  his  nomination,  the  faid  overfman,  is  hereby 
entitled  to  do,  as  often  as  they,  or  be,  fhaU  fee 
caufe ;  the  faid  parties*fubmitter$  awD  and  oa- 
UGE  themfelves,  their  heirs,  executors  and  fuc« 
cefibrs,  to  abide  by,  implement  and  fulfil  to  each 
other,  under  the  penalty  of  Sterling,  to 

be  paid  by  the  party  failing,,  to  the  party  obferv^ 
ing,  or  willing  to  obferve,  over  and  above  perform^ 
ance.  Providing  and  declaring,  that  ia  cafe 
tK^  decrecrarbitr^l  fliall  happen  to  be  pronounce4 
.  ijpon  this  fubjeft,  within  the  fpace  of  yen?  and 

day 
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day  horn  the  date  bereof*  and  the  fame  fliatl  be 
allowed  to  e^ire«  yet,  notwit&ftanding  thereof, 
the  procefs  hereby  fubmitted  fliall  not  be  held  aa 
alleqs  but  either  of  the  parties  Iball  be  at  liberty 
to  infift  therein,  in  the  fame  manner  they  might 
hare  done  before  entering  into  this  fubmif&onf 
although  no  flep  fhall  have  been  taken  therein 
vkhm  the  fpace  of  a  year.    And  both  partiei 

*OM8EHT  to  the  REOISTRATION,  tK.  (OS  b^rC.) 


SECT.    II. 
The  Proceedings  ih  the  StrsMissloH. 

The  fubmUfion  is  prefented  to  the  arbitef, 
aad  accepted  by  him,  by  an  acceptance  on  th6 
back  of  the  fubnuffion ;  and  he  gives  an  ol*- 
der  on  the  parties,  to  produce  their  refpeftlve 
claims.  For  preferving  regularity,  there  ought 
to  be  minutes  of  the  proceedings  made  and 
kept,  durii^  the  dependence  of  the  fubmiffion, 
in  which  all  the  orders  on  (he  parties,  &c  are 
entered. 

Where 
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Where  the  fubmiflion  reqmres  a  proof  to  be 
led,  it  is  done  before  the  arbiter;  and  he  may 
obtain  the  sdd  of  the  law  to  enforce  the  at- 
tendance of  witnefles,  vfhofe  depofitiong  are 
taken,  and  certified  by  the  fubfcription  of  the 
arbiter  and  clerk. 

When  the  arbiter  is  ready  to  pronounce  his 
decree-arbitral  within  the  time  ipecified  in  die 
fubmiffion,  there  can  be  no  occafion  fw  a  pro- 
rogation. But  when  that  is  requifite,  it  nnift 
be  formally  figned  and  tefted  The  decree- 
arlntral,  in  like  manner,  requires  to  be  regu- 
iariy  executed. 

Where,  again,  there  is  a  reference  to  an 
overfman,  that  reference  muft  be  formally 
made  out ;  and  the  final  fentence  of  the  overl^ 
man  muft  be  regular. 

I  (hall,  in  the  above  order,  give  examples 
of  fuch  of  thefe  particulars  as  depend  on  dform. 

1  •  Acceptance  by  an  Arbiter. 

I,  the  within-deligned  C,  arbiter  appointed  by 
the  within  fubmifSon,  do  hereby  accept  of  the 
pffice  of  arbiter  thereby  conferred  on  me  j  and  I 
hereby  appoint  D  to  be  clerk  to  the  fubmiffion. 

Signed  C. 

Cttatm 
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CUa&m  of  fFUnestei.b^fbr*  an  dtinier* 

Formeiiy,  when  a  warratit  was  reqwred  to 
cite  witoefles  before  an  arbiter,  it  was  by  a  pe^ 
tition  to  the  Court  that  the  warrant  was  ob- 
tfuned*  Of  late»  however,  a  pradice  had  pre- 
vailed, of  giving  ia  a  bill  for  a  f^ppletneat,  m 
the  fame  mamier  as  is  done  in  afci  a^om  de^- 
pe^dii^  before  the  Sheriff,  where  it  is  nece^ 
iarjr  to  cite  witnefles  redding  out  of  the  coantf. 
A  citation  of  this  kind  wiU  probably  {Mxxluce 
the  effect.  But,  fhould  it  not,  the  pailieb 
ought  to  confider,  whether  it  be  prudent  to 
proceed  to  extremities,  without  having,  in  a 
particular  manner,  called  the  attention  of  the 
Lord  Ordinary  on  the  bills,  to  the  warrant,  at 
the  time  df  pafling  the  bill ;.  and  nlore  efpeci-* 
ally  where  the  witnefles  to  be  cited  reiide  in  a 
different  county  from  that  in  which  the  proof 
is  to  be  led.  The  arbiter,  in  fuch  a  cafe, 
ought  to  give  a  commiffion  for  taking  the 
proof. 

Pro. 


m 
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^fOrOg&fion  by  an  AfMterjWriiten  on  the  Back  of 

the  Submission. 

I,  tha  Withift  defigrted  C,  ai*iWf  ftppidiiited  bf 
the  withih  fubmiffio^,  havifig  aMq)red  thereof,  dd 
hereby,  iti  vlftue  of  thd  porwrers  cofiftrfcd  on  me 
by  the  faid  fubmilfioil,  prorogate  the  time  for  de*^ 
t^rmiiiiiig  the  fame,  to  the  day  of 

.     In  witness  whereof,  thcfe  pfefentd, 
written  by  D  otk  the  back  of  chd  faid  fobtniflk)!!^ 
are  fubfcribed  by  me,  upon  the        day  of 
in  prefence  of  thefe  wittieffes,  E  and  F. 

E,  witnefs.  Signed  C. 

F,  witnefs. 


Prorogation  on.  a  P^^er  apart 

We,  G  andH,  considering  that,  by  a  fubmif- 

I  fion,  of  date  ,  entered  into  betwixt 

A,  on  the  one  part,  and  B,  C,  D  and,E,  oh  the 

« 

other  parr,  they  submitted  and  referred  to  us, 
as  arbiters  mutually  chofen  by  them,  the  points  in 
difpute  therein  expreffed ;  and  did  alfo  empower 
us  to  prorogate  the  fame,  for  fuch  time  as  we 
fliould  think  proper  ;  and  that  the  faid  fubmiflion 
has  been  already  prorogated  by  us,  to  the 
I  day  of  next ;  And  we  finding  it  ne- 

I  ceffary,  again,  to  prorogate  the  faid  fubmiflion, 

do 
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do  hereby  further  prorogate  the  fame,  to  the 

day  of  ,  with  power  to  determine 

therein,  at  any  time  betwixt  the  date  hereof  and 
that  day.  And  we  ordain  this  our  prorogation, 
written  apart  from  the  faid  fubmiffion,  to  be  re« 
corded  in  the  books  of  Council  and  Seffion,  or 
others  competent,  in  terms  of  the  claufe  of  regi* 
ftration  contained  in  the  faid  fubmiffion.  In 
witnels  whereof,  thde  prefents,  written  on  ftamp* 
,cd  paper  by  . 

are  fubfcribed  by  us,  at  Edinburgh,  the 
day  of  .  .In  prefence  of  thefe  wit- 

nefles  and 


Prorogation  by  the  Parties. 

We,  the  within  defigned  parties  to  the  within 
fubmiifion,  do  hereby  [Prorogate  the  within  fub- 
miffion  to  the  day  of  ;  and,  of 

new,  fubmit  the  whole  matters  within  mentioned, 
to  the  arbiters  within  named ;  and  oblige  our- 
felves  to  acquiefce  in  the  decree-arbitral  to  be 
pronounced  by  them,  betwixt  and  the  , 

under  the  penalty  within  mentioned. 

|n  witness  whereof,  &c. 


fieferenee 


HcifE^nif^^  *a  'a^  oviitiMfAK*        33^ 


Reference  to  art  Oversman. 

Vti  a  and  H,  arbiters  in-  th^  within  fubmif* 
jion,  having  differed  in  opiniqj^  on  the  matters 
fubihitted  to  us,  do  hereby^,  under  the  powers  con- 
ferred on  us  by  the  faid  fubmiflion,  refer  the 
whole  matters  to  the-  fole  deterioination  of  Ky 
overfman  within  named,  delegating,  to  him  the 
full'  power  conferred  on  us.  In  witness  where^ 
OF^  thefe  prefents,.  written  on  the  back  of  the 
faid  fubmiflion-,  by  ,  sere  fiibfcribed 

by  us,  at  ^  the  day  of  ^ 

in  prefence  of  thefe  witnefies, 


R^eiice:  and'  AppoifttMent  of  an  Overman. 

Wb^  C  and  By  aitiiters  n\imed  in  the  witliiii 
liiBiiiiffiori,  h*i«ng  diffared  iH  opiriibn  on  the 
dfAl^^ii  fubihitted  i6  usi,  and  b^ing  empowered^ 
Sft*  Aaf  &f^ii  to  chufe  an  oVerfman,  do  here- 
by,* in  csirfcife  of  thde  powers,  i^ominate  andr 
AppoiKT  E  to  be  oVfiksMAN  for  determining  the 
^iit«  fubnritted*  to  us^,  with  full  power  to  hi«f 
f6  dedide  therdil,  aiid  to  teecutc  the  office  ot 
bVerfmah  under'  tht  faid  lubmifflori.  Tn  #itkes^ 
*r«EK:EOF,  titefe  prdfchts,  wtitteti  on  tlie  back  of 

fa^vi.  *        Y         '  th* 


L. 
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Ae  faid  fubmiffion,  by  ,  are  ft0S« 

i<  Decree-Arbitrid  pronounced  hy  ArUteru 

We 9  G  and  D,  arbiters,  mutually  chofea  by  A 
and  B^  in  virtue  of  a  fubmiflion,  dated 

,  entered  into  bet^dxt  them  on  the  one 
and  oflier  parts,  whereby  they  fubmitted  to  us— 
{here  express  the  terms  of  ffte  submssion,  that  it 
may  appear  whether  ihey  hear  out  the  decreey^ 
And  we  having  frequ'ently  met  with  the  partier 
to  the  faid  fubnuffion,  and  having  feen  and  con- 
fidered  thdr  mutual  claims,  and  allegations  and 
pleas  in  writing,  and  having  beard  t&e  parties  on 
thefe  pleas,  and  being  well  and  ripely  advifed  in 
the  faid  matter ;  and,  having  oop  and  a  good 
C0K8GIEKCS  before  our  eyes,  x>o  give  and  pro* 

NOUNCE  OVfL  FINAL  SENTENCE  and  D£CREE-AR« 

BiTRAL,  as  follows,  viz.— (A^^  the  Jindkig  asd 
decermtwre  mil  be  expressed^  the  parUcukars  of 
Vihidh  must  depend  on  the  circumstances  of  the  case) 
—-And  we^  the  faidARBiTERi,  do  further  decerh 
and  ordain  both  parties  to  implement  and  fulfil 
ihis  decree*arbitral,  in  all  points,  to  each  other, 
under  tl^e  penalty  of  -^this  must  be  the  sm 

expressed  in  the  mbmsmmy^CQiitmitd  in  the  ixA 
&J>miflion,  to  be  paid  by  the  party  failing  to  t\it 
party  obferving,  or  willing  to  obferve,  his  part 
thereof,  over  and  above  performance.    And  ^^ 
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baDAiK  the  faid  submission,  and  the  decreb- 
ARBITRAL,  to  be  regiftcred  in  the  books  of  Coun- 
cil and  Seilion,  or  other  J  udges*  books  competent^ 
to  the  effed  fpecified  in  the  faid  fubmiffion.  *  In 
wiTNEsi  WHERBOF^  thcfc  prefents,  confiding  of 
this  and  the  preceding  pages  of  (lamped 

paper j  written  by  ,  are  fubfcribed 

by  us  at  ,  the    '         day  of 

^  before  thefe  witnefies 

and 

Subscribed  Inf  the  arbiters  and  witnesses j 

in  conrnum  Jbmii 


V       d  Hecree  pronounced  hy  on  Oversman'. 

I9  £,  CONSIDERING  that  A  and  B,  by  fubmif- 
fion,  of  date  4  submitted  and  rE'^ 

^ERRED  to  the  amicable  deciiion,  final  fentence^ 
iand  decree-arbitral,  to  be  given  forth  and  pro- 
nounced by  C  and  t) ;  or,  iii  cafe  of  their  vari- 
toce  in  opinion,  to  ail  oVerfmah  to  be  named  by 
them,* All  claims,  &c.  (^as  in  the  submission). 
And  the  faid  arbiters  having  differed  in  opinion, 
on  the  matters  fubmitted  to  them,  tificy,  in  virtue 
of  the  powers  committed  to  theni  by  the  faid  fub- 
itniflion,  did,  by  their  reference  arid  aiominatioti, 
of  date  ,  written  on  the  back  of 

t  2  the 

*■  .  -  .  ,  ,  .  r---  ,   -    .  .     .  .    ■  •  •  ,         -■ ^   >         -  ■. 

*  There  is  sometiiries  added^  '' and  for  that  purpo^  W0 
iroxtstitttte  the  procurators  thereia  specified^  *\ 
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the  faid  fubmiffion,  NOMiNAtE  and  appoint  me 
to  be  ovERSMAN,  for  deterimniilg  the  points  fa]l- 
mitted  to  them,  in  manner  above  fpe^iftedj  wfefc 
power  to  me  to  decide  therein,  attd  to  c:^<2i^ 
the  office  of  orerfman  nnder  the  faid  fubmiffioiK 
And  having,  in  ronfequence  of  the  faid  fubmiC' 
don  and  deed  of  nomination,  met  with  the  feid 
parties,  &g..  (as  before.}    ' 


II         I  Mii^iii^ii 


SECT.    III. 

OF  THE  FORM  GP  TH£  HEDUGTION  O*  THE 

DECREE-ARBITRAL. 

The  power  of  f  educing  the  decrees  of  atbi- 
ters  was  circumfcribed  to  thofe  cafes  in  which 
bribery  or  falfehood  could  be  proved.  The 
enaftment  is  §  25  of  the  Regulations  1695.  It 
funs  iu  thefe  words* 

*^  Item,  that  for  the  cutting  off  of  groundlefs 
and  expenfive  pleas  and  procefies,  in  time  com* 
ing,  the  Lords  of  Seffion  fuftain  no  redu6lion  of 
any  decreet-arbitral,  that  fhall  be  pronounced 
hereafter^  upon  a  fubfcribed  fubmiffion,  at  the 
inftance  of  either. of  the  parties  fubmitters,  upon 
any  caufe  or  reafon  whatfoever^  unlefs  that  of 

corruption^ 
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rorruption,  bribery. or  felfehood,  to  be  jdleged 
dgainft  the  Judges  arbitrators  who  pronounced 
-the  fame.  ^' 

When  a  decree-arbitral  has  been  pronounced, 
und^r  circumftances  which  will  bring  it  under 
this  eaactment,  the  queftiqn  is  brought  to  triaJ 
*  by  a  fummons,  in  the  terms  foUowing. 


Eunmons  k^  Mcductmi  of  a  Decree-Arbitral  vn 
the  Head  qf  Bribery  md  Corruption. 

George,  by  the  grace  of  God,  of  the  United 
kingdoms  of  Great  Britain  and  Ireland,  iCing, 
Defender  of  the  Faith  j  To 

meffengers  at  arms, 
OUT  Sheriffs  in  that  part,  jointly  and  feverally, 
Specially  conftituted,  greeting;  Our  will  is, 
and  WE  charge  you,  that,  on  fight  hereof,  ye 
mfs,  and  in  our  name  and  authority,  lawfully 
iummon,  warn,  and  charge  B,  in  whbfe  favdur 
the  pretended  decree-arbitral  after  mentioned  was 
pronounced,  and  C  and  D,  j'udges  arbiters,  both, 
or  one  or  other  of  whom,  gave  forth  and  pro- 
nounced the  fame,  perfonally,  or  at  their  refpec- 
tive  dwellingplaces,  upon  twenty-one  and  fix  days 
warning,  to  compea:r  before  the  Lords  of  our 
Council  and  Sefiion,  at  Edinburgh,  or  where  they 

■73 
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fliall  happen  to  be  for  the  time,  the  .and 

days  of  ^  for  firft  and  fecond 

.diets,  in  the  hour  of  caufe,  with  continuation  of 
days,  to  anfwer  at  the  inftance  of  our  lovite  A^ 
to  whofe  great  hurt  and  prejudice  the  forefaid  pre- 
tended dcjcree-arbitral  has  been  pronounced,  and 
who,  therefore,  has  good  and  undoubted  right  to 
call  for  production  of  the  fame,  and  of  the  fubr  * 
miflion  whereupon  it  proc.eeded^  and  to  profecute^ 
follow  forth  and  purfue,  the  adion  of  redudion 
junderwritten :  That  is  to  say,  the  £ud  de* 
fenders  to  bring  with  them,  exhibit  and  produce^ 
before  bur  faid  Ldrds,  a  pretended  fubmiffion^ 
dated  ,  entered  into  between  the  faid 

B  and  the  purfuer,  whereby  they  fubmitted  and 
referred — (narrate  the  impart  of  the  submission  and 
decree-arUtrary-'oi  the  dates,  tenor,  and  contents 
above  fpecified,  or  of  whatever  other  dates,  tenor 
or  contents  the  fame  may  be,  to  be  seen  and 
CONsiDKRKD  by  our  faid  Lords,  and  to  hear  and 
fep  the  fame,  with  all  that  has  followed  or  may 
follow  thereupon,  reduced,  'Retreated,  re- 
scinded,  CASSED,   ANNULLED,  DECERNED    and 

I  DECLARED,  by  decree  of  our  faid  Lords,  to  have 
been  from  the  beginning,  to  be  now,  and  in  all 
time  coming,  void  and  null,  and  of  no  avail,  force^ 
ftrength  or  efFeft,  and  not  binding  on  the  pur- 
fuer, and  that  for  the  reafons  and  caufes  follow- 
ing  ;  viz.  Frimo,  the  faid  fubmiiEon  and  decree- 
^irbitrai  are  not  written  on  ftamped  paper;  they 
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mtnt  the  names  and  defignatioixs  of  the  x^i-iters 
and  i^itnefles;  they  are  not  properly  tefted  or 
figned ;  and  they  are  vitiated  and  erafed  m  sub* 
ttarHiaUbus:  Secundo^  The  faid  decree-arbitral 
i^as  pronounced  In  favour  of  .the  faid  B,  trough 
the  influence  of  bribery  and  corruption — (mention 
here  the  partictilarsy^vfhQrefoTC  the%faid  decree- 
arbitral  is  null  and  void,  and  not  binding  on  the 
purfuer :  Therefore,  and  for  pther  reafons  to 
be  proponed  at  difcufling  hereof,  the  faid  fubmii^ 
lion,  whole  minutes  and  prorogation^  thereof,  and 
^cree-arbitral  prptjiojunced  therein,  \ritfa  all  that 
has  foUowecji)  or  is  competoit  to  follow  thereoni 
OUGHT  jand  should  be  j^educed,  retreated, 

ILEBCINBED,     CASS£D|     ANNULLED,     DECERNED 

and  pECiiARED,  by  decree  of  our  faid  Lords,  to 
liave  been  from  the  beginnings  tp  be  now,  and  in 
all  time  comings  void  and  null,  and  of  no  avail, 
force,  ftrength  or  efle^l,  and  not  binding  on  the 
purfuer.  And  it  ought  and  should  be  found 
and  DECLARED,  by  decree  forefaid,  that  all  quef- 
tions  betwixt  the  purfuer  a&d  the  faid  B  remain 
entire,  in  the  fame  way  as  if  rq  f^bmifHon  had  e- 
ver  been  entered  ipito  betwixt  them,  and  the  faid 
decree-arbitral  never  had  been  pronounced :  Or 
elfe  to  allege  a  reafopab}e  p^ii^e  iq  the  contrary } 
with  certification  to  the  faid  defenders,  if  they 
fail,  our  faid  Lords  will  proceed  in  the  faid  mat* 
fer,  and  reduce,  decern  and  declare,  in  mannefr 
^efaid*    According  to  Justice,  &c.  ^c. 

Y  4  Sumvmi 
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^umvw^  (ff*M^du€ti(mQfaJ)erree'4rUP^ofpn  % 

.  Head  qf  Fcikehood. 

Tlie  only  difference  in  this  cafe  froni  the 
pj-ecedij;ig  form  qf  actiop,  ,coij{^lJ$  in  .tife  S«r 
cpnd  Re^on  of  Reduction, 

Secu^do^  The  fsad  d^cr^i^-^rhitr^l  if  fadle^ 
£eiglied,  and  untrue ;  it  be^urs  th^c  the  ^)^erf 
tad  cpnfidered  the  clainii^  of  the  parties,  -^^ 
^eard  Jthem  thereupon ;  ^Ij^sr^qts,  ih?  ^yjith  IR, 
the  arbiters  laeyer  a£^€^  the  puji^uer  to  g^ye  in  hif( 
claim,  nor  T^rould  they  receive  U^  fhpugh  he  e1^ 
fered  it  to  .t;heir  confiderat^^ipn.  Neither  Avpuld 
;they  confefit  (o  hear  his  9h}f^  .^gi^^A  l^he  faid  B 
ftatedr— (A^e  ynentipn  the  ^rtiai^r^  Qn  "which  this 
lotion  isjoun/dfi^—thc  cpnfequence  of  all  vrhich 
W^Sp  that  the  jTaid  arbiters  deter^^n^d  at  pncf  the 
jppint  under  arbitration  on  falfe  grounds,  ^o^r 
jng  them  tp  be  falfe  :  The  faid  decrjee-^rbitral  i$ 
therefore  null  and  yoid,  ^^d  i^o|;  bin^dujig  on  the 
purfuer.  Th£R£for£,  and  fpF  other  reafpn$  t^;^ 
be  proponed  ^t  difcufling  hereof,  &€.  2^c« 


This  will  fufficiendy  explain  the  nature  of 
the  decrfisharbitral.    It  is  a  form  of  judgment 

capable 
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capable  of  producing  much  advantage ;  and, 
were  it  poffible  to.  empower  the  arbiter  to 
.quicken  the  proceedings  that  take  place  before 
him,  its  utility  would  be  much  greater,  and  its 
beneficial  confequencae  more  fenfibly  felt 

The  decree-arbitral  is  carried  into  efFed:,  not 
by  the  force  of  any  judicial  power  in  the  arbi- 
ters, for  thay  have  none ;  ixut  entirely  under 
authority  of.  the  claufe  of  regiftration.  in  the 
iiubmiffipn,  yv\)iQh  confents  that  diligence  fliall 
proceed  14  t;grm.s  of  the  dpcree-arbitraJ,  in .  cpa- 
f^uence  of  tlj,e  decree  of  regiftration^  to  be 
procuretj  tjbfOfigh  the  claufe  rof  regiftratipo. 
It  is  in  this  way  the  (diligence  of  the  law  is 
;^thorife.d  to  procejed  on  the  judgment  of  pri- 
vate  perfpns.  .  'Wh.ere,  therefore,  the  decree  is 
pronounced,  gind  finally  fettled,  the  fubmiffion 
.^nd  decree-arb»itral  are  put  on  record,  and  an 
extrad  of  thp  whole  given  out,  precifely  in  the 
tejTfBS  pf  the  decree  of  regiftration,  as  formerly 
je:^plained ;  ^nd  that  decree  of  regiftration  is 
the  foundatign  of  the  diligence  which  may  be 
found  neceflary  for  carrying  the  decree-arbitral 
fnto  effed*  • 


Chap. 
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CHAP.  n. 


^ 


O7  iDiLiGENCE  Real  akd  Pzhsokai^ 

We  are  now  to  confider  the  means  which 
the  kw  has  provided,  for  enforcing  the  decree 
of  the  Judge,  or  die  obligajdon  of  a  party. 
Iliis  is  attained  by  forms  fitted  to  convey  to 
the  creditor  the  property  of  the  debtor,  in  ia« 
dsfadtion  of  the  decree,  or  obligation ;  or  to 
compel  him  (by  the  terror  of  4mprifbnment) 
to  perform  what  the  law  requires  of  him* 

The  changes  that  have  taken-  place  in  dus 
department  are  not  imworthy  of  attention. 
The  antient  diligence  of  our  common  kw 
was  diredied,  principally,  againfl  heritage ;  the 
moveables  being,  comparatively,  *of  fmall  va- 
value  ;  and  imprifonment  w*  inconfiftent  with 
leudal  notions*  This  diligence,  pure,  and  al- 
rooft  perfect  in  its  oufet,  was  rendered  the 
fburce  of  infinite  injuftiee,  from  the  natural, 
\mt  unfortpnate  wiih  of  landed  proprietors,  to 

prf^fenre 


w 
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preferve  a  power  of  redeeming  their  property ; 
while  perfonal  diligenee,  arifing  pardy  out  of 
the  devices  of  the  churchmen,  and  partly  from 
the  diligence  peculiar  to  our  old  law,  for  per- 
formance of  adls,  became  fixed  in  pradtice,  and 
is  now  the  great  engine  by  which  tho  bufine& 
of  the  country  is  condufted. 

The  maimer  in  wbich,  of  old,  a  party  was 
brought  into  Court ;  the  dtjlrejfes  by  which 
this  was  accomplifhed,^  and  the  forms  of  en-> 
forcing  the  judgment,  correfponded  with  ^e 
pradice  of  our  neighbouring  country.  Bjf 
c  24  of  the  ftatutes  of  Alexander  II,  who  b&- . 
gan  his  reign  in  1214,  it  is  ordained,  "  That 
if  the  debtor  has  moveable  goods,  they  fliall 
firft  be  diftrainzied,  for  payment  of  the  debt 
to  the  creditor.  .  If  he  has  no  diflrainzeable 
goods,  the  Sheriff,  and  the  King's  fervant, 
before  the  Court  rife,  fliall  advertife  the 
debtor,  that,  for  inlaik  of  moveable  goods,  they 
are  bound  by  the  law  to  fell  his  lands  and 
poffeffions,  to  fatisfy  the  creditor,  within  fifteen 
days.  The  debtor  not  doing  this  within  fifteen 
days,  the  Sheriff,  and  the  King's  fervant,  fliall 
fell  the  lands  and  pofTeflions  pertaining  to  the 
debtor,  conform  to  the  confuetude  of  the  realm, 
fintil  the  creditor  be  fatisfied  of  the  principal 

(um. 
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futn,   "oidth   damagje,  e^eofe,  and  wteifft.*' 
Wh^t  the  confuetude  of  the  reahn  was,  we 
leara  from  the  Quonu  Attach,  c.  49^  and  from 
the  form  of  the  charter  preferved  by  Lord 
Kaimes,   m  the   Appendix    to  Law   Trafe, 
No.  6.     By  the  former,   we   find   the  catde 
"  ordered  to  be  driven  to  the  market-crcrfs  of 
the  head  burgh  of  the  county,  and  there  fold ; 
or,  if  they  do  not  fei!,  they  fh^ll,   ia  the  en4 
of  the  market,  be  valued  by  leil  men  of  diverfe 
baronies,  and  as  many  of  the  cattle   delivered 
to  the  creditor,  as  fhall  be  equ^  to  tjie  debt 
By  the  latter  we  leara,  that  tlae  lands  were  ex- 
pofed  to  fale  at  four  different  hejd  courts  ;  and 
no  purchafer  appearing,  a  jury  was  called,  who 
valued  the  land,  and  fet  off  for  tlie  creditor  a 
part,  accurately  proportioned  to  the  debj.     This 
verdidl  of  tlie  jury  was  confirmed  by  the  Judge, 
who  ordered  fafine  to  be  given  to  the  creditor 
by  the  officer  of  Court;  and  the  fubfequent 
confirmation   of   the   fuperipr  completed  his 
title. 

In  this  manner  were  the  eftates  of  the  debtor, 
heritable  and  moveable,  transferred  to  the  cre- 
ditor, under  forms  the  mqft  favourable  to  jus- 
tice.    But  it  is  proper  to  feparate  the  view  of 

the  diligence  conneded  with  land,  from  that 

appropriated 


appropf lated  to  ixioveableSb  I  proceed,  in-  the 
fii^ft  piaefej^  tto  the  comprifing. 

1  •  Tlie  coiiiprifing  of  land  remained  In  the 
ftate  I  have  reptefented  for  nesurly  three  centu- 
ries ;  whea  tfie  Legiflat^fi^  (1469*,  c,  57),  by 
a^  ill-judged  atteftipt  to  improve  the  fituation 
of  the  landholder,  altered  the  nature  of  the 
^ppfifing,  frowi  din  ahfolute  fate,  to  a  right  in 
&Gurity;  atnd,  by  that  unfortunate  chartge, 
laid  the  foundation  of  the  changes  that  after- 
wardfe  took  place,  which  rendered  this  dili- 
gence the  foyvce  of  fo  much  injuftice  and  op- 
pi:^j[fion^  to  thofe  very  perfons  for  whofe  relief 
the  change  ^ai&  intended.  The  a£t  gives  the 
debtor  a  power  "  to  redteetti  ai^  quit  out  tlie 
land  within^  fe'^en  years,  payand  to  the  buyer 
the  money  it!  was  fold  for,  and  the  expenfes 
made  on  the  overlord^  for  charter,  fafme,  and 
infeftment.  ^ 

The  change  introduced  by  this  power  of  re^ 
demption  was  very  important ;  atid  the  confe- 
quences  it  was  to  produce,  might  eafily  have 
been  for^feen.  The  creditor,  poflefling  on  a 
tide  redeemable  by  the  debtor,  had  not  only  no 
inducement  to  improve  the  ground,  but,  in 
fadt,  his  intereft  led  him  to  run  it  out,  and  to 
make  the  moft  of  it  while  it  xvas  in  his  poffef- 

fion. 
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iion.  This  was  not  all ;  the  power  of  redemfMT 
tion  ^ven  to  the  debtoo*,  introduced  a  lefs  care^ 
ful  valuation  of  the  lafid  ^ven  off  to  the  cre- 
ditor. The  proceedings,  too^  which  had  been 
conduced  in  prefence  of  the  Sheriff  of  the 
county,  came  to  be  entrufted  to  a  meffenger^ 
as  Sheriff^ in  that  part ;  and  this  Cuflom,  though 
it  may  have  fu£fered  a  temporal  reilraint 
fix)m  the  ad  1540,  c  82,  not  only  continued^ 
but  led  to  another  corruption  ftill  more  de^ 
ftru(3ive  to  the  purity  of  the  diligence  j  for^ 
in  place  of  leading  the  apprifing  on  the  ground 
of  the  lands,  before  a  jury  of  neighbours  ac- 
quainted with  its  value,  it  was  led  at  Edin-^ 
burgh,  before  a  jury  totally  unacquainted  with 
the  lands.  For  feme  time  after  this  change 
took  place,  witneffes  were  called  to  prove  the 
value ;  but  at  laft  the  eftate,  whatever  its  value 
might  be,  was  apprifed  for  the  debt,  however 
difproportioned.  In  fliort,  the  firft  eftate  iit 
the  country  might  have  been  apprifed  for  the' 
moft  trifling  debt 

The  difproportioh  betwixt  the  value  of  the 
eftate,  and  the  amount  of  the  debt,  would  have 
been  lefs  felt,  had  the  change  that  took  place 
on  this  diligence  been  more  complete  ;— had  it> 
for  inftance,  been  converted  into  a  right  re- 
deemable 
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deemable  at  any  time.  But  the  term  of  re- 
demption being  reftridied,  the  confequence  of 
apprifing  the  eftate,  without  any  regard  to  the 
proportion  betwixt  the  debt  and  the  eftate, 
proved,  on  the  expiration  of  the  period  of  re- 
demption,  a  moft  ferious  evil ;  and  the  legal 
pillage  wluch  was  thHs  carried  on,  under  the 
femblance  of  law,  was  adifgrace  to  the  country. 

Relief  was  firft  given  by  the  a£l  1621, 
c  6,  which  provided,  "  That  during  the  years 
and  fpace  that  the  lands  are  redeemable,  the 
creditor  fliall  have  right  to  no  further  part  of 
the  rents  than  what  will  pay  the  intereft  of  the 
debt  Or,  if  thje  creditor  fhall  intromit  widi 
any  greater  proportion  of  the  rents,  they  fliall 
be' imputable  in  extindlion,  pro  tanto^  of  the 
debt.  Or,  if  they  fhall  extend  to  the  debt, 
intereft,  and  expenfes,  the  comprifmg  fliall, 
ipfofaStOy  expire.  '*  *  This  was  fo  far  a  relief/ 
diough,  at  the  fame  time,  it  gave  rife  to  a  va« 

'  riety 

'^ ^  .     —  - 

*  The  preamble  of  this  act  gives  a  strong  picture  of  the 
itijastice  arising  from  this  diligence*  **  Considering*  (says 
the  adt),  that  his  Majesty's  lieges  are  greatly  damniHed  and 
prejudicedt  by  the  abuse,  and  evil  casta ni  which  heretofore 
has  been  observed  in  apprisings,  whereby  lordships  and  ba- 
ronies* and  other  great  portions  of  \dsAj  are  comprised  for 
small  sums  of  money,  and  thereby  the  comprtser  has  right 
to  the  mails,  duties  and  profits  of  the  lands,  notwithstand« 
ing  they  far  exceed  the  profit  of  that  sum  of  money  for 
wUch  diey  were  comprised*  *\ 


^-.- 
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riety  of  queftteris,  relative  td  thgcredkofV  ddw 
counting,  not  a  Ktfte  >exatfoui 

It  ftill  f emainfed  td  provide  a  /^/  p^^  pre- 
fetence  amorigft  adjudg€*s ;  an  afit  of  juiiice  fliatJ 
was  now  obvious,  though  if  was  not  till  1661^ 
c.  62,  that  it  Wa«^  introduced.  At  this  tiriie, 
the  apprifing  was  incuiiibered  with  all  thofe 
forms  which  had  been  prelcribed,  for  propor- 
tioning the  eftatc  to  be  fet  apart  for.  the  cr^i- 
tor.  Tliefe  were  now  unnec^flaTy ;  the  length 
of  the  proceedings — ^thefr  intricacy— 4:heir  ^it^ 
perife — and  the  danger  6f  eitdr,  from  the  va- 
riety of  minute  forrfis,  had  beconiie  a-  real  griev- 
ance; and  the  ad:  1673  introduced,  iti  their 
place,  the  fimpler  and  kfs'  ctomplicated  fofiri-  of 
the  fummons,  afnd  decree  of  adjudication. 

Tlie  preamble  of  thi«  a€l  *  fKoxts  hx)w  fully* 

the 


X. 


*  The  preamble  is  in  these  words.  "  Considering  how 
far  comprisings  have  departed  from  the  first*  difeign  of  the* 
Legislature,  who  did  never  intend  that  opulent  and  great 
estates  should  be  carried  away  for  inconsiderable  sums  ;  nor 
that  messengers,  or  ignorant  penons,  should  be  judges  in 
mattef s  of  so  gfeat  importance :  And  considering  the  great 
prejudice  ensuing  to  trade  and  commerce,  by*  the  length  of 
the  legal  reversion,  die  creditor  not  being  able  to  command 
his  money,  and  both  debtor  and  creditor  neglecting  to  use 
any  improvement  of  the  lands  during  the  running  of  the 
legal  reversion  ;  and  that,  after  tlie  expiry  of  the  legale  coip- 
prisings  have  become  the  foundation  of  much  fraud,  jtbe 
right  thereto  being  sometime^  acquired  by  the  acparent  heir 
af  the  debtor,  wlio  tlicreby  excluded  the  lawful  creditors  j 

1  an4 
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die  Leip&iXme  was  aware  of  the  degeneracy  of 
Ibe  diligenee^  and  of  the  injuftice  which  it 
fim^otMHL  But  the  feeble  attempt  that  was 
made  to  fedreis  theie,  wa^s  xetidered  abortive 
hj  the  iame  preju^ces^  on  the  part  of  the  land^ 
ed  intereft^  which^  on  a^  former  occafion,  had 
g^yen  fo  unfortunate  a  luas  to  this  diligence. 
By  the  a£t,  there  was  an  altemadve  of  a  fpeci^ 
al  and  gen^^l  adjudication  ^ven  ;  but^  in  or* 
^  to  preferve  the  power  of  the  prc^ri^or,  the 
fecial  adjudicad<m  was  fo  encumbered  with, 
conditions,  that  in  pradice  it  has  been  conv- 
pletely  unaTsdlihg. 

From  this  ^ew .  we  perceive,  that,  preif  oua 
tt>  the  a£t  1469|  the  iale  of  land  for  the  pay- 
ment of  debt  was  conduced  with  much  im- 
partiality, and,  fo  far  as  we  can  judge,  with 
due  r^ard  to  the  intereft  of  the  debtor  and  cre- 
ditor. From  1469^  in  place  of  a  fale,  the 
eompriUng  was  rendered  a  mere  right  in  fecil-« 
Tity,  at  leaft  during  the  legal ;  and  thus,  par- 
taking of  the  nature  of  both  rights,  it  became 
moft  unjuft  and  oppreffive.  Even  now,  though, 
by  repeated  legiilative  a£ts,  the  moft  intolerable 

VOL.  VI.  Z       *  of 

and  that»  hj  the  ignorance  of  notars  and  messengers,  and 
manj  unnecessarT  solenmities)  oftentimes  nollities  have  hap« 
pened  in  comprismgs ;  and  the  same  have  always  been  most 
expensive,  by  beapmg  up  of  penalti^es  and  Sheriff  fees,  '* 
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of  its  grievances  have  been  fdftened  down^  k 
liasby  no  means  been  freed  from  aU  that  is  ob- 
jedionable,  nor  rendered  capaUe  of  doing  ju& 
dee,  either  to  the  debtor  or  iixe  creator. 

The  adji^c^tion,  with  diarter  and  {afine, 
and,  after  llie  expiration  of  the  legal  has  beea 
aicertained,  by  a  decree  dF  declarator,  becomes 
an  abfoiute  ri^t  of  property*  But  it  is  olm« 
ous,  that  the  interefts  of  crecUtors  require  Icmie- 
tfaing  more  thsm  this ;  and  th9t  many  iituations 
vriU  occur,  where  it  becomes  abfdutely  nece£- 
fary  that  the  credstcm  fliould  have  a  more  com* 
plete  power  of  di^fal  of  die  heritage  of  dieir 
.del)t<s:<  Accordingly,  ^e  adl  1 68 1^  c*  i  ?,  gave 
to  the  creditors  of  a.bankmpt  the  power  of 
purfuing  a  fale  of  the  eilate ;  wd  it  is  thb 
which  fuj^Ues  the  W90t  of  the  antient  corn** 
pnling. 

Such  is  the  form  whidy  the  diligence  againfl: 
limd  ha3  affumed.  Land  may  be  a^dged  by 
a  creditor :  Under  his  adji^dication  he  pofl^iea 
a  real  redeemable  fecurity  fi^  his  debt:  And 
where  the  deb^  exceed  tfa^  yalue  of  the  eftate, 
it  may  be  brought  to  a  Me^  ^rd  die  i»ice  di-* 
ylded  amongft  the  creditors,  according  to  thar 
rrfpeftive  interefts  therein.  I  h^ve  hitherto 
forbom  to  mendon  the  diligence  againft  move^ 

ables. 
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aUtt.  I  now  proceed  to  confider  the  dUigefic^ 
bj  whidi  tbat  fpedes  of  jptoperty  is  conveyed 
to  the  creditor. 

2.  The  poinding  of  moveables  was  pat  by 
our  old  law  on  a  moft  equitable  footing.  The 
cattle  of  the  debtor  were  brought  to  public 
BsuniEet  for  iale^  to  the  extent  of  the  debt,  and, 
if  no  purchafer  ofl^ed,  they  were,  at  the  «nd 
0f  the  market,  sq^nfed  by  a  jury  of  neigh- 
bours ;  and  catdcii  equal  in  va]^  to  the  debt, 
were  ddOivered  over  493  the  creditor.  The  firfl: 
caufe  of  declijoe  arofe  from  entrufUng  this  pro- 
cedwe  to  a  ^  Sheriff'  im  ibia  part^ ''  in  place 
of  the  Sheriff  of  the  county.  The  effedt  of 
tibis  change  was  to  make  the  goods  be  carried 
to  the  maxket-cmfe  at  any  dme ;  and,  in  place 
of  apnbUc  iale,  they  were  ofl^ed  to  the  debtor 
at  a  vahiation  made  by  diofe  chofen  by  the  cre- 
ditor, in  ]dace  of  the  jury«  Befides  this  valu- 
ation at  the  market-crofs,  another  valuation  on 
die  lands  was  introduced,  from  fome  miiap- 
prehenfion  of  the  ads  J  649,  c  45}  and  1663, 
c  21 ;  or  other  ads  palled  about  that  time. 
In  this  manner  the  proceedings  were  incum<- 
'  bered  with  forms,  and  the  e:q>enfe  gready  ear 
creafed.  But  as  commerce  extended,  and  our 
foreign  traniadions  grew  into  importance,  a 

Z2  morf 
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more  ferious  evil  began  to  be  felt ;  for,  on  die 
firil  fymptom  of  failure,  a  favoured  creditor, 
or  one  on  the  fpot,  was  able  to  acquire  a  pre- 
ference to  himfelf,  and  to  exclude,  totally,  tbe 
equally  onerous  creditor  at  a  diftance, 

Unjuft  as  this  effeft  of  the  diligence  of  poind- 
ing certainly  is,  and  obvious  as  the  remedy  naay 
appear,  it  was  not  till  17 .54  that  an  attempt  was 
made  to  redrefs  it  By  an  a£i:  of  federunt,  pafled 
on  the  9th  Auguft  that  year,  it  was  ^  declared 
that  the  meffenger  (hould,  within  48  hours 
after  completing  the  poinding,  report  his  exe- 
cution to  the  Sheriff,  who  was  to  give  direc- 
tions for  felling  the  poinded  effeds,  by  public 
roup,  in  prefence  of  fuch  commiffioners,  and 
under  fuch  conditions  as  he  fhould  prefcribe ; 
and  that  no  poinding  of  a  debtor's  effects,  bank- 
rupt in  terms  of  the  adi  1696,  executed  within 
60  days  preceding  the  bankruptcy,or  within  four 
inonths  thereafter,  fhall  give  a  preference  to 
the  poinder ;  but  any  lawfiil  creditor  of  the 
bankrupt,  fummoning  the  poinder  within 
four  months,  fliall  be  entided  to  a  proportion 
of  the  price  of  the  goods,  deducing  only  the 
expenfe  of  the  poinding, "  This  enadlment 
w^  pnly  temporary  j  it  was  tg  continue  in 

force 
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iotce  only  till  Auguil  20.  17^8  ;  and  it  was 
not  then  renewed 

Our  commerce  was  fail  approaching  to  that 
ftate  which  rendered  a  change  on  the  diligence  of 
our  law  abfblutdy  requiiite.  It  became  neces- 
fafjr  to  confider  it,  not  merely  as  an  individual 
diligence,  regulating  the  righta  of  a  fingle  ciedi^ 
tor:  The  intereft  of  co-creditors  called  for  the 
attention  of  the  Legiflature  ;  which  by  a  bank-^ 
nipt  slA  took  mercantile  tranfadions  out  of  the 
influence  of  the  common  law,  and  began  to 
preknbe  a  (:ode  of  laws  which  have,  ever 
iince,  been  making  rapid  fteps  to^  perfedioo« 
The  firi^  of  thofe  ftatutes  was  the  1 2th  Geo. 
llh  c;  72.  the  18th  ikdu  of  which  refers  to 
our  prefent  fubjed,  and  ^  provides,  that  no 
poinding,  not  completely  executed  within  30 
days,  be&>re  an  application  for  fequeftration, 
ihall  ^ve  any  right  to  the  poinda: ;  and  the 
goods,  or,  if  fold,  thdr  price,  (ball  be  deliver^ 
ed  up  to  die  £i£tor,  at  the  apprifed  value. 

In  this  iituation  matta*s  remained  tiU  the 
year  178S,  when  the  fubge<3:  was  again  taken 
up  by  the  bankrupt  a£t  o€  that  year,  2Sd  Geo« 
Iir.  c  18.  The  14th  fedion,  iareftriding  th^e 
fequeilratiQn  to  merchants,  left  the  rules  of 
fartp^  pref^ence,  applicable  to  all  poind- 

Z  3    '  ings 
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ings  whatever,  withm  80  day^  before,  or  fotJr 
montHs  after  the  bankruptcy  of  the  debtor: 
But  the  poinder  was  entitled  to  26  per  cent 
on  the  apprifed  value,  in  payment  of  his  d€%t„ 
at  tfte  fame  time  that  he  was  aUot^d  to  rai& 
for  his  full  debt 

Still  this  diligence  was  expenfive,  smd  >na 
means  were  prefcribed  for  difpofxhg  of  ^e 
property ;  fo  that,  in  every  cafe  but  that  of  iti^^ 
cantile  bankruptcy,  the  injuftice  ta  wfifeh^ffie 
debtor  had  long  been  expend,  was  continue, 
and  the  effeflis  were  carried  off  at  ah  tihdter- 
value,  fixed  by  the  apprifers  chofen  by  the 
creditor.  At  laft,  in  the  1793,  a  thir*  a€t 
(ssd  Greo.  III.  c  74)  reftored  this  diEgenbl  to 
its  original  purity.  •  By  §  5th  and  6th,  it  is  plrd- 
▼ided ;  1.  That  one  appraifement  ihaSl  be  iuf- 
ficient  in  every  cafe :  2.  That  the  meflenger, 
after  leaving  a  fehedule  of  the  poinded  gobds 
in  the  hands  cf  the  debtor,  fiiall  forthwith  re- 
port his  execution  of  poincfing  to  the  Sheriff; 
5.  That  the  Sheriff  fhall  give  orders  for  felling 
the  goods  poinded  by  public  au^on,  after 
filch  public^bn,  and  at  iuch  time  and  place 
as  eirtumftances  may  require:  4.  The  net 
produce  of  the  fale,  after  deduction  of  the  ne- 
eeilary  efaarges  j  or  the  goods,  if  no  offerer  IhaH 

^  appear, 
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appear,  are  to  be  jdelivered  over  to  th^  pcnnd^ 
ing  creditor.  It  is  fiirther  provided,  in  regard 
to  preferences,  that  every  creditor  claiming 
witiiiiti  60  days  previous^  and  four  months  pof- 
terior  to  the  bankruptcy,  fhall  be  entided  to,  a 
proportional  (hare  of  the  price  of  the  goods 
€orrefpondiDg.to  his  debt,  after  deducfling  the 
expenfe  of  the  poinding,  and  ten  per  cent  of 
^e  price,  or  apprifed  value,  payable  to  the 
poinder  in  preference,  his  debt  bang  thereby 
.fo  far  diminifhed,  in  compeddon  with  the  other 
creditors.  'And  by  §  31,  it  is  declared,  that 
where  a  fequeftration  has  taken  place,  no 
pomdii^,^  not  completely  execute  60  days  be- 
fore the  deliverance  on  tne  petition  q£  fequef-^ 
tradoo,  ^all  give  any  prefer^ce  in  the  event 
ef  the  fequeftradon  takijag  place;  and  the  poind- 
er ihall  deliver  to  the  &<!lor  the  price,  re- 
taining  the  expenfe  bona  fde  laid  out,  with 
ten  per  cent  as  l)efore,  to  account  of  his  debt; 
In  this  laft  enadment,  the  pr^erence  given 
to  the  poinding  creditor  is  the  ^nly  thing  ob^ 
jedioniaUe  in  llmd^Qcies  0f  diligence !  in  every 
other  refped,  it  is  iimple  and  equitable.  The 
reluctance  which  we  difcover  in  tke  Le^ature 
to  uhfettle  even  fo  unjuft  a  diligence  as  this  had 

Z  *       "  beccmie« 
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become^  previous  to  the  17549  may  not  be 
"Qidthout  its  uie* 

Since  this  diligence  has  been  rendered  more 
equitable,  it  has  become  lefs  frequent  in  prac- 
tice ;  and,  fhould  the  enlightened  policy  of  the 
prefent  day  take  from  it  that  preference  whieli 
it  ftiU  affords  to  the  poinding  creditor,  it  would 
almofr  entirely  difappear,  and,  in  many  csfSe9^ 
give  place  to  perfonal  diligence,  by  the  terror 
of  which  the  refources  of  the  debtor  are  moft 
efledually  dravm  out  To  that  other  species 
of  diligence  I  fhall  next  call  the  attention  of  tht 
reader. 

3.  In  treating  of  perfonal  diligence,  I  muft 
firft  take  notice  oi  the  ad  of  warding,  whidh 
is  the  only  dired  warrant  of  imprifonment  for 
debt,  that  we  pofIe&  It  has  been  thought,  by 
Lord  Kaimes  and  Mr  Rofs,  to  owe  its  origin 
to  the  fecond  flatute  of  Robert  L  c.  1 9.  Be 
in  this  wlutt  there  may,  it  is  a  dired,  quiek^ 
and  cheap  mode  of  arriving  at  the  ultimate  di-* 
Hgence  of  the  law ;  it  is  peculiar  to  royal  burghs, 
and  extends  to  all  within  their  juriididion.  ^ 

But 

*  The  act  of  warding  is  issued  upon  a  decree  of  thema- 
gistratesy  or  even  a' decree  of  registration.  The  following 
ii  an  e^uunple  of  an  act  of  warding  on  a  registered  pro- 
test* M 


.     But  the  priiidipal  for»  f^f  perfonal  dfl^^ce, 
19  tbat  of  liters  of  honung  and  capdon,  whick 

.  are 


jict  of  WartUng, 

* 

At  EbiNBunoH,  the  2d  day  of  February  1802  years.-— 
%n.  PisMMCS  of  Neil  Macricar.  esq.  BsuUiey  compeaabd 
Williom  Sprotty  procurator  for  A,  after  designed*  and  gave 
'in' the  protest  arar  written*  desiring  the  same  might  be 
f«gUtered  in  the.  Town  court  books  of  Edinbi^r^,  confote 
to  the  law ;  wmcH  desire  the  said  Baillie  found  reason- 
4Me>  and  ordained  the  same  to  be  done,  whereof  the  tenor 
follows.  /«  L.  1 :  19.  Edinburgh,  Uth  July  1801— Against 
the  24th  January  1802,  I  promise  to  pay  to  B,  or  his  or- 
^dcTr  the  sum  of  one  pound  nineteen  shillings  Sterling,  for 
value  receired.  (Signed)  C ''  Indorsed,  '*  Pay  the  with- 
4tt  to  A,  or  order.  (Signed)  B. "  At  Edinburgh,  the 
SOth  day  of  January  1 802  7ears.-— Them  the  principal  pro- 
missory note  above  copied  was  duly  protested,  at  the  ia- 
ttanoe  of  ibe- indorsee,  porter-dealer  in  Edinburgh,  against 
t)ie  said  grantor,  wright  there,  at  his  house  in  , 

fcr  not  payment  of  the  contents,  &c.  and  against  the  in- 
dorser  fox  recourse,  and  against  both  for  damages,  interest* 
and  expenses  1  and  instruments  were  taken  in  my  bands,  be^ 
fore  these  witnesses,  D  and  E,  both  writers  in  Edinburgh. 
(Signed)  f^eritasj  F,  AT.  P. "  >  And  ordains  the  officers  of 
this  bnrgh  to  charge  the  said  C  to  make  payment  to  the 
said  A  of  the  sum  of  money  above  written,  within  six 
IXAYSy  and  fence  and  arrest  his  debts,  &c. ;  attour,  poind 
and  apprise  his  readiest  goods  and  gear,  after  the  charge  is 
duly  giTeQ^md  expired. — Extracted  by 

(Signed)    James  XjAING,  Clerk. 

Sxecuiion  of- the.  Officer, 

Upon  the  6th  day  of  February  1803  years,  I  James  Dover 
town  officer  in  Edinburgh,  passed^  and  lawfully  warned  aiid 
^charged  the  within  designed  C  to  make  payment  to  the  also 
ifirithiu  designed  A  of  the  sum  of  money  within  written,  and 
that  within  six  days  next  to  come  after  the  date  above  writ- 
ten* This  I  did,  by  delivering  a  copy  of  charge,  signed 
¥y  me,  to  a  servant  within  the  dwellinghouse  of  the  said 

C, 
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are  to  be  baced  to  a  i^ery  dtfl^ent  (burc^^  Aa^ 
ciently,  the  impiiibnment  <^  the  debtor  afi- 
pears  to  have  been  inconfifteot  with  the  rig^it 
of  the  fuperior ;  and,  in  many  cafes,  it  nmft 
have  been  beytmd  die  power  of  GoYemment 
It  was  diereforeto  the  difpofid  of  the  heritage 
and  mosKeables  of  die  debtor,  by  the  forms  al- 
ready taken  notice  of,  that  the  common  kw 
trufted  for  the  enforcement  of  its  decrees^ 
But  when  the  decree  ordered  performance  of 
an  aA,  the  poinding  and  apprifii^  were  net* 
ther  of  them  fitted  for  fprdng  compliance  with 
the  decree ;  and  fbme  means  became  neceflary 
for  attaining  that  objed.     The  means  were 

thefe  :— 


C,  to  be  given  to  him,  because  I  could  not  apprehend  him- 
self perscxoally ;  with  certification^  &c* 

(Signed)    Jameb  DqvS|  Officer. 

At  Edinburgh,  the  15th  day  of  February  1S02.— Ik 
PRESENCE  of  Neil  Macvicar  esq.  Baillie,  compeared  Jamei 
Dove»  oiicer,  and  made  faith  that  he  had  searched  and 
sought  for  the  goods  and  gear  of  the  within  designed  C»  to 
have  poinded  the  same  at.  the  instance  of  the  also  wishin  de- 
signed Ay  ibr  payment  of  the  sums  of  money  charged  for, 
but  could  find  none  poindable  to  that  amount ;  and  there- 
fore the  said  Baillie  grants  warrant  to,  and  ordains  the  offi* 
cers  of  this  burgh»  to  pass,  search  for»  take  and  apprehend* 
the  person  of  the  said  C9  and  put  him  in  sure  ward»  finh- 
ance  and  captivity,  withhi  the  tolbooth  of  Edinburgh,  there- 
in to  remain  upon  his  own  proper  chaises  and  expenses,  ay 
and  until  he  pay  the  foresaid  sums.— ^Fxtractbd  by 

(Signed)    James  Laino,  Dep*  Clk. 

On  this  ^warrant  the  debtor  nay  h^  imprucntcd. 
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Aefe : — ^The  contempt  of  the  royal  authority 
was  <:Onfirued  into  rebellion  againft  his  Maje& 
ty,  in  confequence  of  wWch  the  efcheat  fell, 
and  the  debtor  was  thrown  into  prifon;  It  W2» 
by  letters  of  Four  forms  that  this  civil  rebellion 
was  eftablifhed  In.  this  manner,  the  implex 
ment  of  decrees,  ordering  performsoice  of  eer« 
p&n  zQl^^  was  obtained  ;  but  during  many  pe* 
riodS)  and  ki  many  iitoations,  it  muft  hare 
been  beyond  the  power  of  the  law  to  execute 
the  dB^nce,  and  imprifon  the  offender :  there^ 
fote  the  iallii^  of  the  efcheiatt,  the  confequence 
of  the  rebellion,  muft  have  been  a  powaiut 
means,  in  the  hand  of  GovemmenV  for  coi>- 
doding  the  bufinefs  of  the  country ;  fmce  it 
thus  became  the  intereft  of  one  part  of  the  comr- 
munity  (to  whom  the  gifts  of  efcheat  were 
given)  to  force  the  other  to  obey  the  laws*  * 

In  the  appriflng  and  poinding,  for  affecting 
the  eftate  of  the  debtor,  and  the  letters  of  Four 
forms,  for  attaching  his  perfon  and  rendering 

him 

*  The  falliag  of  the  escheat  on  ciyil  rebelliony  and  the 
gifts  which  were  given,  must  in  former  ages  have  had  the 
most  powerful  eject,  and  must  have  tended,  in  no  small  de« 
gree,  to  preserve  the  power  and  influence  of  the  Crown* 
This  is  the  engine  that  must  have  performed  those  services^ 
whichy  in  the  present  day,  are  produced  by  political  influ- 
ence $  and  a  slight  view  of  the  donations  in  former  periods, 
wott!4  prove  this  to  have  been  an  engine  of  no  mean  power. 
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htm  a  reb^  i¥e  have  the  common  law  di&* 
gence  of  this  country.     But  we  muft  turn  to 
the  fruitful  and  ingenious  devices  of  the  church- 
men, for  completing  the  view  of  our  antient 
diligence,  as  well  as  for  the  purpofe  of  tracing 
the  progrefs  of  our  letters  of  homing  and  cap- 
tion.    In  the  flight  hiftory  I  had  occafion  to 
pve  of  the  claufe  of  regiftration,  I  took  notice 
of  the  device  fallen  upon,  for  bringing  the  bu- 
ijnefs  ariiing  out  of  private  deeds,  before  the 
Church  Courts.    This  was  attained  by  a  claufe, 
by  which  the  party  confented  to-fubjeS  him- 
felf  and  his  property,  heritable  and  moveable, 
to  the  jurifdidion  of  a  particular  court ;  and 
that  excommunication  ihould  proceed  againft 
him,  in  cafe  of  his  failing  to  perform  the  con- 
ditions of  the  deed.     By  this  and  other  de- 
vices, the  parties  were  brought  under  the  juris- 
diction of  an  Eccleiiaftical  Judge  j  by  whom^ 
on  a  failure  to  perform,  letters  of  excommuni- 
cation, or,  as  they  were  called  with  us,  letters  a£ 
curfing,  were  iflued.     At  firft  the  influence  of 
thefe  was  fuflScient  to  enforce  obedience ;  and 
when  at  laflt  this  influence  began  to  decreafe, 
the  Church  obtained  the  aid  of  the  civil  power ; 
and,  after  a  perfon  remained  under  the  fentence 
of  excommunication  for  40  days,  letters  of  cap- 
tion 
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tion  were  iflued,  and  h^  was  imprifoned  aft  a 
puniihment  for  his  obduracy*  The  6th  chap* 
<^  the  ftatute  of  Robert  III.  ordaim  that  aU 
jufticiars,  fheriffs,  and  others,  the  King's  ntt* 
niflers,  fhall  wait  upon,  and  anfwer  to  all  let^ 
ters  of  caption,  to  be  directed  to  them  by  all 
Bifhops  and  other  officials,  and  {hall  make  law* 
ful  execution  thereof,  conform  to  the  old  form. 
This  caption  ordered  the  delinquent  to  be  im- 
prifoned, until  he  had  made  iatisfadlioQ  to  God, 
and  to  the  Church,  which  was  to  be  made 
only  by  fulfilling  the  obligation;  fo  tl^t,  in  this 
circuitous  manner,  did  the  ingenuity  of  the 
diurchmen  bring  the  punifhment  of  imprifoiv* 
ment  in  aid  of  their  jurifdiction. 

In  this  ftate  of  matters,  the  forms  of  the 
church  courts  were  overturned  by  the  Re- 
formation ;  and  the  letters  of  curfmg  and  of 
caption  following  on  them,  falling  with  the  ju- 
rifdiaion  and  power  of  the  Church,  it  became 
neceflary  to  fupply  their  place  ;  and,  with  this 
view,  the  Legiflature  authorifed  letters  of  Four 
forms,  or  of  poinding  (as  they  were  meant  to 
enforce  payment  of  a  debt,  or  performance  of 
an  adt),  to  proceed  on  the  decrees  of  the  con^« 
miiFaries.  We  have  thus  evidence  of  the  dili- 
gence in  ufe  previous  to  the  Reformation;  and, 

ejfclulivfi 


^6S  HISTORY  OF  DILIGEKCS 

teciufive  of  the  letters  of  curfihg,  they  were,  as 
I  have  already  reprefented  them  to  be,  the  ap- 
prifmg,  the  pcnuding,  and  the  letters  of  Four 
'forms. 

In  1584,  the  letters  of  Four  forma  and  of 
poinding  were  united  ;  fo  that-diUgence,  either 
real  or  perfonal,  might  have  been  ifiued  for 
payment  of  a  debt;  and,  in  16 IS,  the  letters 
of  Four  forms  were  laid  afide  for  letters  of 
horning,  which  at  that  time  contdned  an  ag- 
gregate of  all  the  diligence  of  the  law ;  (ince, 
under  them,  the  heritage  might  have  been  ap- 
prifed,  the  moveables  poinded,  the  debts  due  to 
die  debtor  arretted,  or  the  perfon  of  the  debtor 
imprifoned  ;  till,  in  1672,  the  diligence,  in  re- 
g2urd  to  heritage,  was  feparated  and  put  on  a 
new  footing,  in  the  manner  which  has  been 
already  explained.  Since  that  time  the  letters 
cf  homing  have  remained  the  warrant  of  poind- 
ing, or  o£  letters  of  caption,  under  authority  of 
which,  imprifonment  takes  place.  They  may 
be  ufed  alfo  as  the  warrant  of  an  arreftment, 
though  there  are  alfo  letters  of  arreftment,  which 
are  ferviceable  in  fituations  where  letters  of 
homing  cannot  be  raifed^ 

From  this  vi^w  it  will  appear,  that  the  mo- 
dem letters  ^f  lioming  and  caption  owe  their 

origin 
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origin  to  the  lettcs^  of  Four  fontt,  and  to  the 
letten  of  curling,  and  to  the  caption  following 
thereon*  They  gradually  grew  out  of  thefe 
older  forms ;  and  the  fteps  by  which  they  were 
made  to  fupply  the  place  dF  the  ecclefiailicai 
diiigpence,  wiU  l>e  afterwards  more  particularly 
noticed. 


With  this  general  view  of  the  origin  and 
nature  of  our  diligence^  I  (hall  proceed  to 
confider  the  form  of  it  But  I  muft  firft  di^ 
obferve,  that,  joined  to  the  diligences  which 
have  been  taken  notice  of,  and  which  are  caT- 
cuiated  to  carry  off  the  property,  heritable  or 
move9.ble,  of  the  debtor,  or  to  imprifon  his 
perfon,  we  have  diligence,  by  which  a  re- 
ffaraint  is  laid  on  the  debtor  in  the  difpofal  of 
his  property.  The  difpofal  of  his  heritage  is 
reftrained  by  the  letters  of  inhibition  ;  of  debts 
due  to  him,  by  arreflment :  And  thefe  diligences 
ftxall  be  confidered  alongft  with  that  order  of 
diligence  to  which  they  refpedlively  belong. 

In  arranging  this  subject,  the  diligence,  by 
which  heritage  is  afiected,  feems  to  claim  the 
preference ;  and  I  Ihall  arrange  it  under  the 
jfollowing  heads, 

I  S2CT. 
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Sect*  L    Of  Real  Diligence* 
f  t.    OflnhiUtkm. 

m 

Sect.  n.    Or  persokal  Diligekcb* 

$  x»    Of  Impriscnmmt^ 

\  %^    Of  Poinding. 

i  5*    Of  Arrestment,  Sfc. 


SECT.    L 
Of  Real  Diligence. 

The  lubjed  of  thb  fedion  may  be  arnua^ed 
under  two  heads ;  1  •  Inhibition,  the  difigence 
by  which  heritage  is  fecured  from  the  fmure 
ccM^tra^ons  of  the  proprietor^  to  the  pr^udice 
of  his  creditors  inhibiting ;  3«  Adjudication^ 
by  which  the  property  of  the  debtor  is  fecured 
to  the  adjudgen  It  is  in  this  Older  I  mean  to  lay 
the  fubje£t  of  real  diligence  before  the  reader. 

2  Of 
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Of  the  Inhibition; 

Th  e  inhibition  feenis  to  havfe  been  derived 
from  the  ecclefiaftical  forms,  and  to. have  been 
originally  intended  to  fecure  a  conventional 
hypothec  over  the  effeftd  of  a  debtor.  Sir 
George  Macken:de  makes  the  following  re^- 
inark.  "  Inhibitions  have  their  origin  from 
the  canon  law,  whereby,  if  th^  fecular  Judge 
did  interpofe  in  any  thing  that  Was  ecclefiaftic^ 
the  ecclefiaftic  Judge  did  inhibit  him  to  pro- 
ceed. With  us  they  wfre  firft  tifed  in  the 
matter  of  teinds,  in  the  fame  ferafe ;  but  now 
the  word  is  extended  to  letters,  whereby  the 
Judge  inhibits  debtors  to  fell,  in  prejudice  of 
creditors. "  This  opinion  Mr  Rofs  very  ably 
elucidates  in  his  ledlure  on  the  inhibition.  He 
traces  the  Roman  hypothecs,  in  the  laws  of 
thofe  countries  where  they  have  been  admit- 
ted :  The  conventional  hypothec  which  affcftj 
ed  the  moveables  of  debtors,  he  reprefents  as 
perfeftly  incompatible  with  commerce,  and 
fhows  in  what  manner  it  was  excluded  in  re-s 
gard  to  them,  firft  of  all  by  the  cuftoms  of 
Patis,  and,  after  the  exaniple  of  that  great 
eity,  by  the  provinces,  and,  in  like  manner^ 

vol;  VI.  •     A  a  by 
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by  this  country:  That,  wherever  a  conven- 
tional hypothec  is  admitted  to  alFed  land,  much 
inconvenience  muft  neceflarily  arife  to  the  6ona 
Jidt  purchafer;  That  accordingly,  in  France, 
various  devices  were  fallen  upon  to  intimate 
the  exiftence  of  the  conventional  hypothecs 
affeding  land,  and  to  put  the  public  on  their 
guard :  That  the  adniittance  of  thefe  hypo- 
diecs  rendered  the  inhibition  unneceffary ;  But, 
in  this  country  where  the  faiine  was  reforted  to 
as  a  land  right,  the  conventional  hypothec  was 
inconfiftent  with  that  fpecies  of  right;  and 
thus  the  Inhibiticm,  containing  a  public  iur 
timation  to  all  concerned,  became  neceilary« 
This  form  of  intimation  was  borrowed  from 
thofe  of  the  Churchmen,  where  the  coofiitu- 
don  of  hypothecs  and  interpellations  of  this 
kind  were  common. 

In  this  manner  does  Mr  Rof9  conceive  the 
^Inhibition  to  have  been  gradually  introduced 
into  our  pra<:[lice ;  fo  that  the  ufage  was  abfo- 
!utely  fixed  before  it  came  to  be  an  objed:  of 
attention  to  our  lawyers,  or  to  the  legiflature. 

The  Inhibition  is  a  writ  ruimitig  in  the 
^ame  of  his  Majefty,  and  proceeding  on  the 

warrant 
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%irafrattt  of  the  Judges  of  the  Court  of  Seflioa 
obtained  on  a  biD,  alongft  with  which  ihuft  b^ 
produced  a  liquid  grburid  of  deht  duly  authen- 
ticated according  to  law,  or  the  decree  of  a 
Court ;  or  it  may  proceed  on  a  depending  ac- 
jdoik     The  bill  is  in  the  following  form : 


'    •   •       r  •  ? 

BiU  of  aft  InfdlnHon. 

My  Lords  of  CotTNciL  and  Session i  Unto 
your  Lordfhips  huihbly  means  and  Qxovfi  your  fer- 
vitor  A,  that  I,  by  my  bill  d^ted  ,  drawn 

hy  me  upon^  and  accepted  by  B^  ordet'cd  him 

after  date  td  have  paid  to  me,  oi" 
order,  the  fum  of  L.  loo  Sterling  for  Value,  as 
.the  fame  herewith  to  ihdw  will  teilify  ;  and  the 
laid  B,  knowing  that  I  am  to  liie  all  niannei^  of 
execution  for  payment  of  the  faid  principal  fum^ 
and  intei'eft  due  by  the  foreiaid  bill,  intends,  as 
t;am  informed,  to  fell,  alienate,  wadfet^  difpone^ 
dilapidate,  and  put  away  bis  lands^  teinds^  heri* 
tages^  annualrents,  liferents,  reverfions^  milts^ 
woods,  fiihings,  tacks,  (leadings,  rooms,  poifef-^ 
fions,  and  others  pertaining  to  him,  and  to  make 
difpofitions,  wadfets>  affignations,  refignations^ 
renunciations,  difchargcs,  and  other  rights  there, 
of,  and  to  contra^  debts  ai^d  grant  bonds  and 
(9ther  fecurities  therefor,  and  to  do  other  a^^ 

A  a  a  and 
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and  deeds  to  my  prejudice,  unlefs  a  remedy.bc 
provided  thereto. 

Herefore,  I  befeech  your  Lordfhip  for 
letters  of  inhibition  in  the  premifes, 
tdth  warrant  for  executing  them  a- 
gainfl  the  faid  B,  as  furth  of  the  king* 
dom,  in  common  form. 

,       ,  ACCORDINP  TO  JUSTICE,   &C. 

-^•sJBiU- 


Letters  (^Inhibition* 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  Kipg, 
defender  of  the  Faith,  To 

meffengers  at  arms, 
our  Sheriffs  in  that  part,  jointly  and  feverally,  fpe- 
cially  conftituted,  greeting:  Whereas  it  is  hum- 
bly meant  and  ihown  to  us,  by  our  Lovite  A, 
that  he,  by  his  bill  dated  ,  drayoi  up- 

on,  and  ^cepted  by  B,  ordered  him 
after  date^  to  have  paid  to  him  or  order,  the  fum 
of  L.IOO  Sterling  for  value,  ^s  the  fame,  fhown  to 
our  Lords  of  Council  and  Sefiion,  hath  teftified ; 
AND  the  faid  B  knov^ing  that  the  complainer  is 
to  ufe  all  manner  of  execution  againft  him  for 
payment  of  the  forefaid  principal  fum,  and  in- 
tp^A  thereof  due  by  the  forefaid  bill,  he,   in 

manifeft 
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Bianifefl:  defraud,  hurt,  and  prejudice  of  the 
complainer,  intends,  as  he  is  informed,  to  fell« 
alienate,  wadfet,  difpone,  aifign,  renounce,  dila- 
pidate, and  put  away  all  and  fundry  his  lands, 
teinds,  heritages,  annualrents,  liferents,  rever- 
fions,  mills,  woods,  fiihings,  tacks,  (leadings, 
rooms,  poiTeffions,  and  others  pertaining  to  him  ; 
AND  to  make  difpofitions,  wadfets,  allignations, 
refignations,  renunciations,  difcharges,  and  other 
rights  thereof,  and  to  do  other  ads  and  deeds  to 
the  complainer's  prejudice,  unlefs  a  remedy  be 
provided  thereto. 

Our  will  is  herefore,  and  we  charge  you, 
that  on  fight  hereof  ye  pafs,  and  in  our  name 
and  authority  ikhibit  and  discharge  the  faid  B, 
perfonally,  or  at  his  dwelling.place,  if  within  Scot- 
land, and,  if  furth  thereof,  by  open  proclamation 
at  the  market-crofe  of  Edinburgh,  pier  and  (horc 
of  Leith,  that  he  in  nowife  fell,  alienate^  wadfet, 
difpone,  refign,  renounce,  dilaj^date,  or  put  a- 
way  any  of  his  faid  lands,  teinds,  heritages,  an- 
nualrents,liferents,rev^rfions,milIs,woods,fifhings, 
tacks,  {leadings,  rooms,  pofiei&oos,  heritable  rights^ 
and  heritable  bonds,  on  which  no  ihfeftment  has 
followed,  or  other  rights  pertainihg  and  belonging 
to  him;  nor  make  any  public  or  private  aliena- 
tions, difpofitions,  wadfets,  affignations,  refigna- 
tions, difcharges,  and  renunciations,  or  other 
rights  and  fecurities  thereof,  to  any  perfbn  or  per- 
sons ;  NOR  contrad  or  take  on  debt;  nor  grant 

A  a  3  bonds, 
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bonds,  or  other  right*  or  fccurities  therefor,  ndr  da 
atiy  other  tiSt  pr  deed,  diredily  or  indiredly,  where- 
by the  faid  lands  and  others  pertaining  to  hitn^ 
may  be  anywife  evifted  or  adjudged  from  him, 
or  he  denuded  thereof,  in  defraud,  and  to  the 
hurt  and  prejudice  of  the  complainer,  anent  tht 
making  payment  of  the  fums  of  money  forefaid  ; 
AND  Ai'So,  that  ye,  in  our  name  and  authority, 
INHIBIT  ;and  DISCHARGE  all  and  fundry  our  lieges, ' 
and  others  whom  it  effeirs,  by  open  proclamation 
^t  the  market- crofs  of  ,  and  othet 

places  needful,  that  neither  they,  nor  any  of 
them,  prefume,  or  take  upon  hand,  under  any 
colour  or  pretext,  to  buy,  block,  take,  or  receive 
in  lyadfet,  mail,  mail-freej  or  otherwife,  fronj 
the  faid  B9  any  of  his  lands,  teinds,  heritages, 
annualrents,  liferents,  or  others  forefaid,  pertain* 
ing  {o  him;  nor  receive  from  him  any  difpofi* 
lions,  aflfignations,  wadfets,  or  other  rights  and 
fecurities  thereof,  nor-  lend  him  any  fums  of 
money,  nor  receive  any-  bond,  or  other  right  or 
fecurity  therefor,  nor  do  any  aft  or  deed,  dired- 
)y  or  indiredly,  in  defraud,  and  to  the  hurt  and 
prejudice  of  the  complainer,  as  faid  is :  Certijy- 
ING  thofe  that  do  in  the  contrary,  that  ^H  fuch 
ahenations,  wadfets,  difpoiitions,  bonds  or  other 
rights,  fhall  be  null,  apd  of  no  avail,  force, 
ftrcngth,  pr  effeia,  with  all  that  has  followed,  or 
pay  follow  thereupon,  and  ihall  inake  no  faith 
f|)  judgment,  nor  outwith  (he  fame,  in  time  com«/ 

mi 
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ingf  AKD  that  ye  caufe  regiftrate  thefe  our 
letters,  and  executions  to  follow  thereupon,  with- 
in FORTY  DAYS,  conform  to  a&  of  Parliament^ 
According  to  justice,  (becaufe  the  Lords  have 
fecn  the  principal  bill  above  mentioned),  as  ye 
will  anfwer  to  us  thereupon?  which  to  do,  we 
commit  to  you,  and  each  of  you,  lull  power,  by 
thefe  our  letters,  delivering  them  by  you,  duly 
esiecuted  and  indorfed,  again  to  the  bearer.  Giv- 
£N  imder  our  fignet,  at  Edinburgh,  the 
day  of  ,  in  the  forty-fourth  year  pf 

our  reign,  1804. 

£x  D£LI3£RATI0N£  DoAIINORUM  CoNCILIl^ 

1  t 

■       » 

The  letters  of  inhibition  are  executed  againft 
the  party,  by  delivering  him  a  copy  ;  and  a*^ 
gainft  the  lieges,  by  leaving  a  copy  at  the  mar^ 
ket-cro&  of  the  county  within  which  the  debt- 
or xefides  ;  or,  when  the  debtor  is  abroad,  coh- 
pies  will  be  left  for  him,  and  alfo  for  the  lieges, 
at  the  market-crofs  of  Edinburgh,  pi6r  and 
fliore  of  Leith* 

I. 

Copy  of  JnMbitUmJbr  the  Forty: 

I,  M,  meflenger,  by  virtue  of  letter?  of  inhibi- 
lien,  dated  and  figneted  ,  raifed  at 

the  inftance  of  A  againft  B,  in  his  Majefly^s 
name  and  authority  inhibit  and  discharge  you, 
]3,  that  ye  in  nowife  fell,  annahie,  wadfet,  dif- 

A  a  4  pone, 
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pone,  renounce,  dilapidate,  or  put  away,  TStf 
of  your  lands,  teinds,  heritages,  annualrents, 
liferents,  reverfions,  mills,  woods,  fifliings,  tacks, 
fteadings,  rooms,  pofleffions,  heritable  rights,,  or 
heritable  bonds  on  which  no  infeftment  has  fol- 
lowed, or  other  rights  pertaining  and  belonging 
to  you ;  NOR  make  any  public  or  private  aliena- 
ti6ns,  difpofitions,  wadfets,  ailignations,  religna- 
tions,  difcharges,  and  renunciations,  or  other 
rights  and  fecurities  thereof,  to  any  perfon  or 
perfons ;  ^or  contrad  or  take-on  debt;  nor  grant 
bonds,  or  other  rights  or  fecurities  therefor,  nor 
do  any  other  aft  or  deed,  dir^ftly  or  indireftly, 
whereby  the  right  of  the  faid  lands,  and  others 
pertaining  to  you,  may  be  any  wife  evi£i:ed  or 
adjudged  from  you,  or  you  denuded  thereof,  in 
defraud,  and  to  the  hurt  and  prejudice  of  the 
faid  A,  anent  the  payipent  making  to  him  of  the 
principal  fum  of  1 6oL  Sterling,  and  intereft  due 
thereon,  contained  in  your  bill  to  him,  of  date 

,  payable  .     This  I 

do,  upon  the  day  of  years,  before 

^hefe  witneffesj^  N  and  O. 

(Signed)    M,  Messenger. 

Copy  of  Inhibition  to  be  left  for  the  Lieges.' 

I,  M,  meffenger,  by  virtue  pf  letters  of  inhibi- 
tion, dated  and  figneted  ,  raifed  at 
the  inftance  of  A  againft  B,  in  his  Majefty's 
^ame  and  authority  inhibit  and  discharge  you, 

and 


« 

7md  all  and  (undry  his  Majefty's  Ikges,  and  others 
wJiom  it  eflfeirs,  that  ye  in  nowifc  prefume,  nor 
take  upon  hand,  under  whatever  colour  or  pre« 
lext,  to  T>uy,  block,  take,  or  receive,  in  wadfet, 
mail,  maiUfree,  or  otherwife,  from  the  faid  B,  any 
of  his  lands,  teinds,  heritages,  rooms,  poiTeiliohs, 
or  others  pertaining  to  him,  nor  receive  from  hiuif 
any  alienations,  difpofitlons,  wadfets,  or  any  other 
rights  or  fecurities  thereof;  nor  lend  to  him  aiij 
fums  of  money,  nor  receive  any  bond,  or  other 
right  or  fecurity  therefor,  in  defraud,  and  to  the 
prejudice  of  the  faid  complainer, ,  anent  the  pay- 
ment making  to  him  of  the  principal  fum  of  looL 
Sterling, .  and  interefl:  due  thereon,  contained  in 
his  bill  to  the  complainer,  dated  ,  payable 

>  #    This  I  do,  upon  the  day  of 

years,  before  thefe  witneffes,  N  and  0# 
Signed  by  the  Messenger^ 

]Ea^ecution  by  the  Messenger  ^written  on  the  Back 

oj  the  InhiUtim. 

m 

Upon  the  day  of  years,  I,  M,  mef- 

fenger,  paffed,  at  command  of  the  within  written 
letters  of  inhibition,  at  the  inftance  of  the  within 
defigned  A  ;  ^  and,  by  virtue  thereof,  in  his  Ma- 
jefty's  name  and  authority,  I  lawfully  inhibited 
and  DISCHARGED  the  alfo  within  defigned  B,  that 
he  in  nowife  fell,  annalzie,  wadfet,  difpone,  re- 
fign,  renounce,  dilapidate,  or  put  away  any  of  his 
iandS;^  teinds,  heritages,  annualrents,  liferents,  rc- 

TerQons, 
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verfioQS,  mills,  woods,  fifhings,  taqks,  fteadingf^ 
rooms,  pofleifions,  heritable  rights,  or  herit<ible 
bonds  on  which  no  infeftment  has  followed,  or 
other  rights  pertaining  and  belonging  to  hin>; 
KOR  make  any  public  or  private  alienation,  difpo- 
fition,  wadfet,  aifignation,  refignation,  difcharge 
and  renonciation,  or  other  rights  and  iecarities 
thereof,  to  any  perfon  or  perfons ;  nor  contraft 
or  take  on  debts ;  nor  grant  bonds,  or  oth^ 
rights  or  fecurities  therefor ;  nor  da  any  other 
z&  or  deed,  directly  or  indirectly,  whereby  the 
right  of  the  faid  lands,  and  others  pertaining  to 
him,  may  be  anywife  evicted,  or  adjudg^  from 
bim,  or  he  denuded  thereof,  in  defraud,  and  to 
the  hurt  and  prejudice  of  the  complainer,  anent 
the  payment  making  to  him  of  the  fums  of 
money,  {mncipal  and  intereft,  within  mentioned : 
As  ALSO,  upon  the  faid  day  of  ^ 

and  year  forefaid,  by  virtue  of  the  withki  written 
letter^,  1  paffed  to  the  market-crofs  of  ^ 

head  burgh  of  the  (hire  of  ,  within 

which  the  faid  B  prefently  lives  and  refides ;  and 
thereat,  after  my  crying  of  three  feverai  oyefles^ 
open  proclamation,  and  public  reading  of  the 
within  written  letters,  in  his  Majefty^s  name  and 
authority,  as  aforefsid,  I  lawfully  inhibited  and 
DISCHARGED  ALL  and  SUNDRY,  his  Majcfty's 
lieges,  and  others  whom  it  effeirs,  that  neither  they^ 
nor  any  of  them^  prefume,  or  take  upon  hand,  under 
whatever  colour  or  pretence,  to  buy,  block,  take^ 

or 
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or  receive  in  wadfet^  mail,  mail-free,  or  other- 
ways^  from  the  faid  A,  any  of  his  lands,  heritages^, 
rooms,  poffeffions,  or  others  forefaid,  pertaining  to 
bim ;  nor  receive  from  him  any  alienations,  dif« 
pofiiions,  wadfcts,  or  other  rights  or  feturities 
thereof,  nor  lend  to  him  any  fams  of  money,  nor 
deceive  any  bond,  or  other  right  or  fecurity  thercv 
fote,  in  defraud,  or  to  the  prejudice  of  the  faid 
cdmplainer,  as  faid  is;  and  I  made  certifica* 
TiON  to  them,  a^  is  within  direQed.  This  I  did» 
conform  to  thcwfaid  letters  in  all  points.  A  copy 
of  inhibition^  in  virtue  thereof,  I  delivered  to  thCi 
faid  P,  perfonally  apprehended  in  Edinburgh^ 
i)efore  thefe  witneffes,  N  and  O.  And  another 
copy  of  inhibition,  in  virtue  thereof,  I  affixed, 
and  left  for  all  and  fundry  his  Majedy's  lieges, 
and  others  virhom  it  eSeirs,  at  and  upon  the  faid 
market-crofs  of  Edinburgh,  after  ufing  the  foleni- 
nities  aforefaid,  before  thefe  witnefles  N  and  O ; 
which  two  copies  were,  each  of  them,  figned  by 
me^  and  contained  this  datje,  and  the  witneiTes 
names  and  deiignations  above  mentioned. 

Signed  bi/  t/ie  Messenger^ 
Signed  by  the  Witnesses. 

This  .execution  bears  evidence  of  the  execu- 
tion againft  the  debtor,  and  of  the  publication 
againft  the  lieges,  and  is  returned  by  the  mef- 
ifepger, 

Withiij 
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Within  4(J  days  of  the  laft*  of  thefe  execti- 
doiis,  the  letters,  with  their  executions,  muft 
be  recorded  within  the  fhire  where  the  debtor 
refides,  and  within  the  fhire  where  the  lands 
lye,  or,  in  place  of  thefe  regiftrations,  they  may 
be  regiflered  in  the  general  regifler  at  £dia« 
burgh.  The  regiftraticm  is  made,  by  preparing 
^  copy  of  the  letters,  with  the  contradion  of* 
fbme  of  the  words  of  ftyle,  and  a  copy  of  the 
executions;  and  this  copy  being  delivered, 
ilongft  with  the  principal  letters,  to  the  keeper 
of  the  re^fter  of  inhibitions,  he  enters  the  let* 
ters  and  execution  in  the  regifter  ;  and  having 
attefted  the  principal  letters,  as  follows,  he  re- 
turns them  to  the  creditor,  or  his  doer. 

Certificate  of  Registration^ 

Apud  Edinburgum^  octavo  Mail  A.  D.  MiBe* 
simOy  &c.  &c.     Produced  by  ,  and  fe- 

giftered  in  the  books  of  Council  conform  to  a^  o£ 
Parliament. 

Signed  by  the  Deputy-keeper  qf  Record. 


Where  the  debtor  is  poffeffed,  of  a  wadfet, 
jpjr  redeemable  right,  the  ad  of  federunt,  Fe» 

bruarjr 
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bruaiy  1 9th,  1680,  requires  the  creditor  to  in- 
timate his  diligence  to  the  perfon  in  the  right  of 
reveriion,  after  which  no  redemption  or  renun- 
ciation will  be  efFedual,  unlefs  it  has  proceeded 
on  an  a£tion  to  which  the  inhibiter  is  made  a 
party. 

It  is  in  this  way  that  the  letters  of  inhibition 
are  tendered  completely  binding.  I  fhall  only 
add  the  form  of  the  execution,  where  the  debt- 
or is  out  of  the  country,  and  fuch  alterations  on 
the  letters  as  moft  commonly  occur. 


E^ecuHan  at  the  Market-cross,  Pier  and  Share, 
'when  the  Debtor  is  abroad. 


Upon  the  day  of  years,  I, 

M,  mefienger,  by  virtue  of,  and  at  command  of 
the  within  letters  of  inhibition,  raifed  at  the  in- 
ftance  of  ihe  within  deiigned  A,  pafied  to  the 
market-crofs  of  Edinburgh,  and  pier  and  ihore 
of  Leith  refpeftively  and  fucceffively,  the  one  af- 
ter  the  other,  and  at  each  of  the  faid  three  places, 
after  my  crying  of  three  feveral  oyeffes,  making 
open  proclamation,  and  public  reading  6f  the 
within  written  letters,  in  his  Majefly*s  name  and 
authority,  lawfully  inhibited  and  discharged 

thi 
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the  alfo  within  defigned  B^  aa  being  prefently  ftirtii 
of  Scotland,  that  he  in  nowife  fell,  &c.  ice. — (jas 
in  the  Jbrmer  esecuthn).    A«,  also,  at  the  ikid 
market-crofs  of  Edinburgh,  pier  and   ihore  of 
Leith,  after  again  crying  of  three  fever^  oy^flfes^ 
making  open  proclamation,  and  public  reading  of 
the  within  written  letters,  I^  in  virtue  thereof,  in 
his  Majefty^s  name  and  authority  forefaid,  lawful- 
]y  INHIBITED  and  discharged  all  and  fundry  his 
Majefty's  lieges,  and  others  whom  it  effeirs,  that 
they  in  nowife  prefume,  or  take  upon  hand,  iln« 
der  whatever  colour  or  pretence,  to  buy,  &c.  &c» 
This  I  did,  after  the  form  and  tenor  of  the  with- 
in written  letters,  in  all  points,  whereof  I  affixed 
and  left  a  juftvcopy  of  inhibition  for  the  faid  B^ 
and  another  copy  for  the  faid  lieges,  and  others 
whom  it  eflfeirs,  at  and  upcm  each  of  the  faid 
places,  viz.  the  faid  market-crofs  of  Edinburgh, 
|>ier  and  Ihore  of  Leith  reljpeftively,  after  ufmg 
the  folemnities  aforefaid.     Which  feveral  copies 
of  inhibition  were  figned  by  me,  and  did  bear  the 
date  hereof,  the  date  and  figneting  of  the  within 
letters,  with  the  witneffes'  names  anddefi^nations 
following,  prefent  at  the  whole  premifes,  and 
hereto  fubfcnbing,  irit.  1^  and  O. 

Signed  by  the  Messenger ^ 
Signed  hy  the  Witnesses. 


TARIAtlOMS 
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VARIATIONS  ON  THE  FORM  OF  THE 

LETTERS^ 

I  •  Inhilition  on  a  depending  AcHofU 

Georob,  &c.  Whereas,  &c.  Our  Lovite  A, 

That  he  has  raifed  and  intented  a£tion,  at  his  ia* 

fiance,  before  the  Lords  of  our  Council  and  Sef«- 

fion,  at  his  inftance,  againft  B,  concluding,  that 

the  faid  ^  fhould  be  decerned  and  ordained,  by 

decree  of  our  faid  Lords,  to  make  payment  to  the 

complainer,   (here  take  in  the  conclicsions  of  the 

9ummons)^  as  the  faid  fummons,  duly  executed, 

Ihown  to  our  faid  Lords,  hath  teftified.     And  the 

faid  B,  knowing  that  the  complainer  will  obtain 

decree  againft  him  in  the  faid  adion,  for  payment 

of  the  above  fums  of  money  j  and  that  he  will 

fuit  all  manner  of  execution  againft  him,  for  pay*' 

ment  thereof,  he,  in  manifeft  defraud,  hurt,  and 

prejudice  of  the  complainer,  intends,  as  the  com*' 

plainer  is  informed,  to  fell,  alienate,  wadfet,  di& 

pone,  refign,  renounce,  dilapidate,  and  put  away, 

all  and  fundry  his  lands,    teinds,  heritages, .  an- 

nualrents,  liferents,  reverfions,  mills,  woods,  fifh- 

ings,  tacks,  fteadings,  rooms,  pofiefiions,  or  others 

pertaining   to    him ;    and  to  grant   difpoiitions, 

wadfets,  affignations,  resignations,  renunciations, 

difcharges,  and  other  rights  thereof;  and  tq  con- 

^a&  and  take  on  debts,  and  to  grant  bonds,  and 

othef 
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Other  fecurities  therefore,  unlefs  a  remedy  be  pro^ 
vided  thereto. 

Our  will  is  uzKEVORE'^Tke  onh/ dij^enc^ 
m  the  wiU  of  the  letters  isy  that  ht  place  of  saying 
•*  in  defraud,  and  to  the  hurt  and  prejudice  of  the 
tomplainer,  anent  the  payment  making  to  him 
of  the  fums  of  money  forefaid,  **  you  say)— AntrA 
the  implementing  and  fulfilling  to  the  complainef 
of  the  decree  to  be  obtained  at  his  inftance^  in  the 
faid  depending  procefs,  and  payment  making  to 
him  of  the  whole  fums  of  money  to  be  therein 
ccmtained. 


2.  Inhibition  on  a  Debty  the  term  of  Payment 

whereof  is  not  arrived. 

George,  &c.  Whereas,  &c.  Our  lovite  A^ 
That  B^  by  his  bond,  dated 
{here  narrate  the  bond) — as  the  fame,  fhown  to  the 
Lords  of  our  Council  and  Seilion  hath  teftified. 
And  that  the  faid  B,  is  daily  fquandering  and 
difpofing  of  his  eftate  and  efFeds,  whereby  he  has 
become  vergens  ad  inopiam  ;  and  not  only  refufes 
to  give  proper  fecurity  to  the  complainer,  for 
payment  of  the  fums  contained  in  the  above  bond^ 
when  the  fame  (hall  become  due  and  payable, 
but  alfo  intends,  as  the  complainer  is  informed^ 
to  fell,  alienate,  Sec— (^The  Jbrm  corresponds y  in 

.     every 
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every  other  particular ^  with  the  inhibition  on  the 
bond. where  the  term  of  payment  is  past.) 


3*  Inhibition  on  the  Provisions  in  a  Marriage 

Contract; 

The  obligation  on  the  hufband  in  the  mar- 
riage contract,  will  be  narrated  ;  and  the  de- 
claration at  whofe  ihftance  execution  fhall  pafs  ; 
and  then,  in  common  Form,  the  letters  will 
proceed  to  ftate,  that  the  debtor^  knowing  that 
all  manner  of  execution  will  be  fuited  againfl: 
him,  means  to  fell,  &c. 

**  And  to  do  feveral  others  afts  and  deeds  to 
the  prejudice  of  the  faid  B  (the  Wife)^  and  of  the 
children  of  the  marriage,  unlefs  a  remedy  be  pro^ 
vided  thereto*  '* 

In  the  will,  at  the  place  mentioned  in  the 
preceding  example,  you  fay  : 

"  In  defraud,  and  to  the  hurt  and  prejudice  of 
the  faid  B,  and' the  children  of  the  marriage  be- 
tween her  and  the  faid  •  ,  in  regard  to  the 
implementing  and  performing  of  the  obligatioa 
by  the  faid                          ,  contained  in  the  faid 

VOL.  VI.         ^      B  b  contract 


'^  i. 


r 


r 
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contrad  of  marriage,  and  the  payment  making 
to  them  of  the  provifions  in  their  &vour,i  above 
recited.  *' — (Tlw  rest  of  the  style  is  in  common 
form.) 


4*  InhibiHon  against  an  Heir. 

The  inhibition  is  perfonal  to  the  debtor,  and 
does  not  extend  to  his  heir ;  nor  is  it  always 
competent  to  raife  an  a£tion-  againft  an  heir, 
during  the  annus  deliberandi^  though  the  credi- 
tor  may  wifh  to  extend  tjhe  reftricdon  to  the 
aft  and  deeds  of  the  heir.  In  this  cafe  the 
plan  feems  to  be,  to  charge  the  heir  to  enter  o(tr 
a  general  charge,  and  in  ivhich  general  charge^ 
the  debt  due  by  the  deceafed  is  narrated.  An 
inhibition,  on  this  general  charge,  wilt  ftrike 
againft  the  afts  of  the  heir,  in  fo  far  as  i^late  t<^ 
the  debt  narrated  in  the  general  charge.  I  have 
not  feen,  in  praftice,  an  inhibition  of  this  kind ; 
nor  do  the  keepers  of  the  record  recoiled  of 
fuch  a  form.  But  our  decifions  bear  evidence 
of  its  having  been  fuccefafully  uied ;  and  tbo 
only  thing  to  be  a:ttended  to,  is  to  fpecify,  iw 
the  general  charge,  the  pardcuiar  debt  on  which 

the  inhibition  is  afterwards  to  proceed.    ^Th^ 

general 
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general  charge  becomes  the  warrant  of  the  bill 
for  the  inhibition,  in  the  fame  way  with  the 
.dependence  in  the  common  cafe* 


5*  inhilition  and  Arrestment. 

when  It  is  propofed  to  join  a  warrant  of  at- 
reftment,  you  muft,  in  the  end  of  the  bill,  whai 
you  come  to  tihefe  words,  "  And  to  do  several 
other  ads  and  deeds^  '*  &c»  put  in  b^ore  them 
what  follows : 

^^  AKb,  ALSO,  td  fell,  uplift,  aifign,  and  piit  a« 
livay,  and  difcharge^  his  whole  moveable  goods^ 
gear»  debts,  fums  of  money,  and  others  pertaining 
and  belonging  to  him.  *\ 

And  die  prayer  of  the  bill  will  be : 

^^  Herefdre  I  BESEECH  your  Lordfliips 
for  letters  of  iahibkicHi  and  arreftment 
m  the  premiies,  at  my  inftance^  and 
containing  a  warrant  for  executing 
them  as  furth  of  the  kingdom.     Ac- 

GORDINO  TO  JUSTICE,  "   &C. 

B  b  2  The 
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The  narrative  of  the  letters  will  correfpond 
with  the  bill ;  and  in  the  will  of  the  letters,  be- 
fore "According  to  justice,"  you  in- 
fert  this  claufe  : 


'  "  And,  also,  that  ye  in  our  name  and  autho- 
rity, lawfully  FENCE  and  arrest,  all  and  fundry 
the  faid  B*s  readieft  moveable  goods  and  gear, 
debts,  fums  of  money,  rents  and  profits  arid  du- 
ties of  land,  and  all  other  moveable  goods  of  every 
denomination,  pertaining  and  addebted  to  the 
faid  B,  wherever,  or  in  whofe  hands  foever,  the 
fame  may  or  can  be  found  ;  all  to  remain  under 
fure  fence  and  arreftment,  at  the  complainer's  in* 
ftance,  ay  and  while  he  be  completely  fatisfied 
and  paid  of  the  fums  of  money  forefaid,  after  the 
form  and  tenor  of  the  faid  bill,  and  regiftered 
proteft,  in  all  points.  According  to  justice — 
(fir,  if  the  letters  proceed  on  a  depending  action,  or 
on  a  ground  of  debt  not  registered,  or  where  tJie 
term  of  payment  of  the  debt  is  not  yet  arrived,  in 
place  of  this  last  clause,  you  must  say') — Ay  and 
while  fufEcient  caution  be  found  aded  in  the  books 
of  our  Council  and  Seffion,  that  the  fame  fliall  be 
made  furthcoming  to  the  complainer,  as  accords 
of  law.     According  to  justice,,  " 

Thefe 


f 
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Thefe  examples  fufBciently  explain  the  form 
of  the  inhibition.  The  efFeft  which  it  pro- 
duces in  rankings,  and  the  manner  in  which 
it  a£ts,  this  is  no  place  to  explain.  But  there 
is  one  other  form  neceflary  to  complete  the' 
view  of  this  diligence,  which  I  fhall  add  here> 
and  that  is,  the  Redudion  ex  capite  inbibt'- 
tionts^  the  terms  of  which  will  point  out  the 
circumftances  under  which  it  comes  to  be  ne- 
ceflary. 


Summons  of  Reduction  ex  capite  Inhibitionis. 

George,  by  the  grace  of  God,  of  the  United 
Kiiigdoms  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith>  To 

,  meffengers  at 
arms,  our  Iheriffs  in  that  part,  jointly  and  feve- 
rally,  fpecially  conftituted,  greeting  :■  Our  will  . 
IS,  and  we  charge  you,  that,  on  fight  hereof,  ye 
pafs,  and,  in  cur  name  and  authority,  lawfully 
fummon,  warn  and  charge  B  and  C,  perfonally, 
or  at  their  refpeftive  dwelling  places,  upon  twen- 
ty-one and  fix  days*  warning,  to  compear  before 
the  Lords  of  our  Council  and  Seffion,  at  Edin- 
burgh, or  where  they  may  happen  to  be  for  the 
time,  the  and  days  of  ^ 

for  firft  and  fecond  diets  of  caufe,  with  continua- 

B  b  3  tioiji 
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tion  of  daySy  to  anfwer  at  the  inftance  of  our  tOf 
viTE  A,  a  juft  and  lawful  creditor  of  the  faid  B, 
in  manner  after  mentioned,  to  whofe  great  hurt 
and  prejudice  the  difpoiition  after  mentioned  was 
made  and  granted,  and  thereby  having  good  and 
undoubted  right  to  call  for  exhibition  and  pro- 
duftion  thereof,  and  to  profecute,  and  follow  forth, 
and  purfue,  the  aftion  of  rcduftion  underwritten  i 
That  is  to  say,  the  faid  C  to  bring  with  him, 
exhibit  and  produce,  before  our  faid  Lords,  a  pre- 
tended difpofition,  bearing  date  , 
granted  by  the  faid  B  to  him,  whereby  the  faid 
B  SOLD,  ALIENATED  and  DISPONED  to  the  faid 
C,  his  heirs  and  affignees  whomfoever,  all  and 
WHOLE — (^here  describe  the  lands) — with  all  right, 
title,  intereft,  &c^  Which  difpofition  contains 
procuratory  of  refignation,  precept  of  fafine, 
claufe  of  warrandice,  aflignation  to  tents  and 
title  deeds,  with  other  ufual  and  neceifary  claufes  ; 
together  with  the  inftrument  of  famine  follow- 
ing  thereon,  in  favour  of   the   faid   C>    dated 

,  and  recorded  ;  of  the 

4ates,  tenor,  and  content^  above  written,  or  of 
whatever  other  dates,  tenor  or  contents  the  fame 
maybe;  to  be  seen  and  considered  by  our 
faid  Lords,  and  to  hear  aud  ss£  the  fame,  with 
all  that  has  followed,  or  may  follow  thereupon, 

REpUCEn,  RETREATED,  RESCINDED,  CASSED, 
ANNULLED,    DECERNED    and    DECLARED,   by    dc? 

ere^  of  oyt  faid  tords,  to  have  been  from  the 

beginning, 
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begiiming,  t&  be  aow»  nud  1a  all  time  coming, 
90U  ^d  VQid,  and  of  no  avdil,  force,  ftrength 
or^ffed,  in  jy^dgm^nt,  or  outwicb  the  fame»  in 
time  coming  i  and  the  purfuer  reponsd  and 
i.jE8T0iLj^D  thereagainft  in  integrum^  for  the  rea- 
fons  and  caufe^  followii^g ;  viz.  Primo^  The  forc«» 
faid  difpoiitions  and  fafuie  thereon,  are  vitiated 
and  erafed  in  ^ubstanfiaUkus  \  the  faid  dtfpofition 
vants  the  nanies  and  defignacions  of  the  writer 
and  witnefle^^  and  i»  not  dvly  figned  nor  tefted  ; 
the  fafine  is  not  duly  recorded,  and  is  defective 
in  the  fblemnities  required  by  law.  SecundOy 
The  forefaid  difpofition  is  reducible,  at  the  pur* 
Cuer's  inftance,  in  fq  far  as  the  faid  B,  being  debtor 
to  him  in  the  fum  of  looL  Sterling  contained  4ia 
his  accepted  bill  to  him  dated  , 

payable  three  months  after  date,  the  purfuer 
raifed  letters  of  inhibition  thereupon,  at  his  ini- 
ftance,  agamft  the  faid  B,  which  are  dated  and 
figneted  •  and  executed  againft  the 

laid  B  and  the  lieges  on  the  ;  and, 

with  the  ei^ecutions  thereof,  are  duly  recorded  in 
the  general  regifter  of  inhibitions  kept  at  Edin* 
burgh,  the  day  of  ;  which 

inhibition  being  thus  executed  and  recorded,  in 
terms  of  law,  the  forefaid  difpofuion  granted  by 
the  faid  B,  of  a  pofterlor  date,  is  null  and  redu- 
cible, with  all  that  has  followed  on  it,  at  the  pur^ 
iiier's  inftance,  ea:  capite  inhibitionis^  The refo re, 
and  for  other  reafons  to  be  proponed  at  difcuffing 

B  b  4      ,  hereof, 


39^;^     REDUCTION  £X  GAPITE  INHIBITIONIS. 

tiereof,  the  forefaid  difpcfition,  and  fafine  follow* 
ing  thereon,  mth  all  that  has,  or  can  follow  on 
the  fame,  ought  and  should  be  reduced,  re- 
treated, RESCINDED,  CASSED,  ANNULLED,  DE- 
CERNED and  DECI.ARED,  by  decree  of  our  faid 
Lords,  to  have  been  from  the  beginning,  to  be 
now,  and  in  all  time  coming,  null  and  void,  and 
of  no  avail,  force,  ftrength  or  effeft,  in  judge- 
ment, or  outwith  the  fame,  in  time  coming ;  and 
the  purfuer  reponed  and  restored  thereagainil 
in  integrum.     And  the  faid  difpofition,  and  fafme 
following  thereon,  being  fo  reduced  and  fet  afide, 
the  faid  C  ought  and  should  be  decerned 
and  ORDAINED,  by  decree  forefaid,  to  make  pay- 
ment to  the  purfuer  of  the  rents  and  profits  of 
the  faid  lands,  ^n  fo  far  as  they  have  been,  or 
may  be  intromitted  with  by  him;  and  to  pay  to 
the  purfuer  the  fum  of  50L  Sterling,  or  fuch  o- 
ther  fum  as  our  faid  Lords  fiiall  modify  as  the 
expenfe  of  this  procefs,  and  of  extrafting  the  de- 
cree to  follow  hereon ;  or  else  to  allege  a  rea- 
fonable  caufe  in  the  contrary ;  With  certification 
to  the  iaid  defenders,  if  they  fail,  our  faid  Lords 
will  proceed  in  the  faid  matter,  and  reduce,  de- 
cern and  declare  in  manner  forefaid.     Accord- 
ing TO  JUSTICE,  &c.  (in  common  Jorni.) 


For 
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For  the  proceedings  in  this  adiion,  I  muft 
refer  to  what  has  been  formerly  ftated  in  the 
procedure  in  the  fummons  of  redudlion.  This 
clofes  the  fubjedt  of  Inhibition. 


SECT.    11. 

,  r 

Of  the  Adjudication. 

The  adjudication  is  not  to  be  confidered 
folely  as  diligence  for  the  purpofe  of  fecuring 
a  debt  :  For  we  have  feen,  that  where  a 
general  difpofition  gives  a  right  to  land^  with- 
out containing  thofe  claufes  of  ftyle  necef- 
fary  for  completing  the  feudal  title  of  the 
difponee,  an  adjudication,  in  implement  of  the 
difpofition,  is  neceflary ;  and  I  have  been  at 
pains  to  explain  in  the  III.  Vol  (fee  Index)  the 
manner  in  which  the  right  of  the  difponee  is 
completed  under  the  different  circumfiiances 
which  may  occur.  The  fame  thing  will  happen 
wherever  a  difpofition  has  been  given  (oner- 
oufly  or  gratuitoufly)  defedive  in  thofe  claufes 

neceffary 
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fiecefTary  for  vefting  a  feudal  right  in  the  4ii^ 
ponee.  But  this  fpecies  of  adjudication  haa 
nothing  to  do  with  the  adjudication  to  be 
treated  of  under  the  prefent  divifion  of  our 
fubjedl,  and  which  relates  folely  to  the  adju- 
dication for  debt.  I  therefore  beg  leave  to  re- 
fer the  reader  to  Vol.  III.  for  the  Adjudi- 
cation IN  Implement. 

The  adjudication  for  debt  is  a  mere  fecu- 
rity  to  the  creditor ;  or  it  becomes  an  abfolute 
right  of  property  to  him,  according  to  circum- 
ftances.  Where  an  adjudication  is  the  firft 
that  has  been  led  agdnft  an  eftate,  it  muft  be 
rendered  what  is  termed  an  effedtual  one  j  and 
then  the  future  adjudications,  within  year  and 
day  of  that  firft  efiedual  one,  rank  with  it 
pari  pajfu.  After  that  period,  again,  the  ad- 
judications muft  be  rendered  effedual,  and  wiU 
be  ranked  according  to  their  priority.  This  is 
the  ftate  of  the  diligence  while  it  is  in  compe- 
tition with  others,  and  while  it  remains  a  mere 
fecurity  to  the  creditor.  But  the  ^idjudicaticm 
n;iay  become  an  abfolute  right  of  property,  by 
a  declarator  of  expiry  of  the  legal,  founded  on 
a  feudal  title  in  the  creditor.  The  former  is 
the  general  ftate  of  the  adjudication,  as  it  ap- 
pears 
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pears  in  pra<Sic€ ;  becaufe,  In  the  common 
cafe,  where  the  debtor's  affairs  are  fo  far  in* 
volved,  as  to  render  it  impoffible  for  him  tx> 
borrow  money  to  anfwer  his  purpofes,  and  pre^ 
vent  the  leading  of  adjudications,  they  will  be 
fo  numerous  as  to  bring  the  eftate  to  a  fale ; 
and  in  that  cafe,  they  will  remain  as  real  fe- 
curities  to  the  creditors,  iindl,  by  the  fale,  the 
price  is  divided  ^.mongft  tbofe  having  an  in^ 
tereft  in  it. 

The  other  ftate  of  this  diligence,  in  which 
it  becomes  an  irredeemable  right  of  land,  wilj 
very  feldom  occur. 

Thejre  is  ftill  another  fituation  in  which  an 
adjudication  may  become  neteffary  j  and  that 
is,  where  the  debtor  is  vergens  ad  inoptam  pr&r 
vious  to  the  term  of  payment  of  a  debt  The 
creditor  in  fwch  a  debt  is  entitled  to  have  fe-r 
curity;  But  an  adjudication  led  before  the 
the  term  of  payment,  never  can  be  more  th^in 
a  fecurity  j  and,  accordingly,  it  is  entided  aa 
**  ADJUDICATION  IN  SECURITY,"  and  docs 
not  proceed  on  the  ftatute,  but  has  been  ad* 
mitted  in  practice  from  ecjuitable  coniidera-f 
tipns, 

Tp 
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To  exhauft  this  fubjea,  it  will  therefore  be 
neceffary  to  confider  it  under  the  following 
heads. 

].'  Of  the  form  of  the  adjudication,  and 
procedure  in  Coiut. 

2.  Of  rendering  the  adjudication  effe£lual, 
and  capable  of  competing  with  heritable  rights. 

S.  Of  the  'declarator  of  expiry  of  the  legal. 

4.  Of  the  adjudication  in  fecurity. 


1.    Of  the  Form  of  tse  Adjudication 
AND  Procedure  in  Court. 

Under  this  head  I  am  to  expl^n  the  form 
of  the  adjudication ;  and  I  fhall  therefore  be 
obliged  to  arrange  my  fubjedt  under  fuch  fub- 
divifions  as  may  bell  explain  it  to  the  reader. 
With  this  view  I  fhall  confider,  1.  The  form 
of  the  adjudication,  at  the  inftance  of  a  debtor 
agalnft  his  creditor.  2.  The  variations  arifing 
from  the  (late  of  the  debtor  or  creditor,  or  of 

the 
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the  debt  or  fubjed   adjudged.     3.  The  pro- 
ceedings in  Court. 


I.  The  Form  of  the  Adjudication^  at  the  I?istance 
of  a  Debtor  against  a  Creditor. 

The  fprm  of  the  adjudication,  and  the  tran- 
fition  of  this  adion,  from  a  jury  trial  to  a  pro- 
cefs  before  the  Court  of  Seffion,  is  fully  ex- 
plained by  the  Legiflature.  Previous  to  1672, 
the  apprifmg,  as  it  was  then  called,  commenced 
on  letters  paffing  the  Signet.  They  wer6  ad- 
drefTed  to  meffengers  at  arms,  as  fherifFs  in  that 
part.  They  were  direded  to  feek  for,  and 
apprehend  the  moveables  of  the  debtor  ;  and, 
failing  moveables,  to  apprife  the  debtor's  lands. 
A  power  was  given  of  holding  courts,  and  ap- 
pointing officers,  and  of  fummoning  a  jury ; 
and,  latterly,  a  difpenfation  was  given,  as  to 
time  and  place,  which  brought  every  apprifing 
to  be  led  in  Edinburgh. 

Th€  firft  flep,  was  to  fearch  for  moveables  ; 
and  none  being  found,  or  not  fufficient  to  an- 
fwer  the  debt,  the  meffenger  denounced  the 
lands  to  be  apprifed,  and  warned  the  debtor  j 
and  then,  a  fecond  time,  the  lands  were  de- 
nounced 
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aouncftd  at  the  maricet-crofs  of  the  head  blrgh  > 
and,  after  fifteen  days  were  dapfed,  the  ap*- 
prifing  proceeded  in  this  form — The  ineflen-' 
ger,  who,  as  fheriff  in  that  part,  was  the  judge, 
came  into  tfie  Court  between  cieven  and  twelve 
o'clock ;  and  the  cfeditor,  or  a  perfon  author- 
ifed  to  appear  for  him,  produced  the  letters  of* 
apprifing,  with  the  grounds  thereof,  and  exe^ 
cutions.  The  mefler^er  then  proceeded  to  ap- 
point  officers  of  Court  The  paides  .me  caU^ 
ed,  and  the  matter  referred  to  the  inqiteft,  who 
were  fwom  dtjideli  adminifiratiom^  and  a  chafl« 

cellor  chofen*     A  claim  was  then  produced  to 

* 

the  jury,  craving  them  \o  apprife  ti^  lands  ia 
{payment  of  the  debt  The  grotmds  of  6i6kx. 
and  executions  were  then  read  and  con^^ 
fidered  by  the  jury,  or  their  chahcellor,  and 
declared  to  be  regular.  Nothing  further  was 
done  till  twelve  o'clock  fbudc ;  when  the  d^tor 
Vvas  called,  under  cerdficadon  that  tiiie  jidry 
would  proceed  to  apprife  the  lands  for  the  debt  ^ 
and  no  perfon  appearing,  the  queftion  Wail  put 
to  the  jury,  "  Apprise  or  not;"  and  the 
majority  voting  to  apprife  (which  came  to  be 
a  mere  matter  of  courfe,  whatever  difjpropor* 
don  there  might  be  betwixt  the  value  of  the 
eftate  and  the  amount  of  the  dd>t),  the  landd 

were 
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were  then  offered  at  the  door  of  the  Court  to 
the  debtor,  or  .to  any  one  in  his  name,  for  pay^ 
ment  of  the  fums  at  which  they  had  been  ap-^ 
prifed,  with  certification  that  the  lands  were  to 
be  adjudged  if  no  appearance  was  made  ;  and 
accordingly,  no  perfon  appearing,  the  meffen* 
ger,  as  judge,  affigned  the  lands  to  the  cre(S- 
tor,  and  ordered  him  to  be  infeft  in  them. 

The  verdi£l,  and  the  ads  of  Court,  were 
fubfcribed  by  the  chancellor ;  and  a  decree  was 
extraded,  running  in  the  name  of  the  meflen- 
ger,  as  (heriif  in  that  part,  figned  by  him,  and 
by  the  clerk  of  Court,  and  authenticated  by 
the  feals  of'  the  inqueft,  and  the  ftamp  of  the 
meflenger*  There  was  then  what  was  called 
an  allowance  of  thcf  comprifing,  recorded  by 
the  clerk-re^fter.  This  arofe  from  *an  order 
of  the  Secret  Council,  directing  the  comprifmg 
to  be  in(erted  in  a  regifler  ;  and  it  would  ap- 
pear, that,  to  fave  espenie,  this  iniertion  had 
been  made,  by  inferting  a  nc^e  of  the  names 
of  the  lands  and  of  the  parties----the  amount  of 
the  debt — ^the  names  of  the  meflenger  and 
clerk — ^the  date,  and  witnefles  to  the  execution, 
and  the  name  of  the  fuperior.  This  was  call-r 
ed  an  allowance  ;  and  the  practice  of  inferting 
this  memorandum,  in  place  of  the  full  deed, 

2  .    was 
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was  fandlioned  by  the  ad  1661,  c.  31,  which 
required  the  entry  to  be  made  within  60  days^ 
and  under  certification  that  the  apprifing  firft 
allowed  (hould  be  preferred. 

It  was  in  this  fonp.  the  apprifing  was  led, 
when  the  a£l:  1672,  c.  19,  introduced  in  its 
place  the  procefs  of  adjudication ;  by  which  a 
much  fimpler  form  was  introduced, — ^many 
caufes  of  danger  removed,— and  much  expenfe 
faved. 

By  this  a£t,  which  preferves  evidence  of  the 
change  from  the  jury  trial  to  adtions  before 
the  Court  of  Seffion  (a  change  which,  in  its 
great  operations,  had  antiently,  by  impercep-* 
tible  fteps,  produced  the  moft  complete  revo* 
lution  in  our  judicial  proceedings),  it  is  de- 
clared, 

"  That  in  place  of  comprifings,  the  Lords  of 
Seffion,  upon  proceffes  raifed  before  them  at  the 
inllance  of  any  creditor  againfl:  his  debtor,  prin- 
cipal or  cautioner,  (hall  adjudge  and  decern  to 
the  creditor,  in  fatisfaftion  of  his  debt,  as  the 
fame  fhall  be  decerned  by  the  faid  Lords,  fuch 
part  of  the  debtor's  eftate,  confiding  in  lands  and 
other  rights,  which  were  in  ufe  to  be  apprifed,  as 
fhall  be  worth  the  fum,  principal  and  annualrent, 
then  refting  to   the   creditor,   and   a   fifth   part 

I  more. 
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inore^  itt  r^fpeft  .the  cneditor  wants  xhc  n(^  of  his 
iHpn^y)  and  is  meoeiHtated  to  take  land  for  the 
iimae }  h^de«  aad  aixow  the  compoTition  to  the 
A^rioff  aftd  e^poofeiS  qF  the  iit)£e£tnient ;  winch 
ailJ4iKik:atiQii  ibaU  be  wade  accprding  lo  d»e  feve- 
xai  rateiS  of  the  laadis,  and  other  rigi^ts  m  the 
p|ace«  where  the  ferae  do  lye :  And  for  that  e£- 
fe^i,  pr^b^tipn  Should  he  taken  by  the  faid  Lords» 
for  tjh^  part  of  the  cfediu>r|»  and  likewise  £or  the 
part  of  ^he  .debtor  (ii  he  (hall  defire  the  fame), 
concerait^  the  yearly  rent  and  valwe  of  the  faid 
l^kiujis  3nd  righits,  aad  what  they  have  paid  for  Ave 
years  bygone,  and  what  th^  fame  may  pay^  and 
the  tates  and  prices  at  which  fuch  lands  and 
rights  are  ufMaUy  fold  b  tiiofe  places  of  th6  king- 
dom where  they  Jye;  with  power  to  the  faid 
JLonls  to  determine  what  warrandice  the  faid 
jdtebtA  &aU  be  liaUe  in,  to  the  creditor  of  the 
faftds  .^iid  rights  fo  adjudged,  as  they  ihall  find 
]«ift^  Upon  which  decree  of  adj-udkation  it  fliall 
be  lawful  to  the  creditor  immediately  to  enter 
to  the  peffeiTion  of  the  land^  or  other  rights  ad- 
Jiidged  to  him,  and  to  intromit  with  the  maib 
aad  duties  thereof,  in  latisfa^ion  of  hi«  annual  • 
rent  during  the  not-redemption,  without,  being 
liable  to  any  reilridion,  or  a&ion  of  count  and 
reckoning.  And  in  cafe  there  be  adjudged  lands 
aflfefted  with  liferents,  or  any  cafualty,  or  other 
right  not  yielding  rent,  during  the  running  of  the 
VOL.  VI,  *         C  c  legal 
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legal  after  fpecified,  the  fame  ihall  be  ezprefled 
in-  the  faid  decree,  together  with  that  part  of  the 
fum  effeiring  thereto,  that  in  cafe  of  redemption 
the  creditor  may  have  his  annualrent  for  that  part 
of  his  fum  for  which  he  had  no  profit,  in  man- 
ner forefaid.  Which  lands  and  other  rights  ad- 
judged, as  faid  is,  fliall  remain  heritably  and  ir- 
redeemably with  the  creditor,  in  cafe  they  be  not 
redeemed  within^  the  fpace  of  five  years  after  the 
decree  of  adjudication,  by  payment  or  configna- 
tion  of  the  fums,  principal  and  annualrent,  for 
which  the  adjudication  did ,  proceed  ;  the  compo- 
fition  paid  to  the  fuperiors  ;  and  expenfes  in  ob- 
taining infeftment,  and  annualrent  of  the  fame, 
in  fo  far  as  is  not  fatisfied  by  the  creditor's  poi^ 
fe0ion,  in  manner  forefaid.  And  the  creditor  be- 
ing once  in  peaceable  poifeifion  of  th^  fmd  lands 
or  rights,  conform  to  the  decree  of  adjudication, 
it  fhall  not  be  lawful  for  him  to  ufe  any  further 
execution  againft  bis  debtor,  except  in  the  cafe  of 
evidion^  upon  the  warrandice  to  be  decerned  by 
the  faid  Lords  :  But  it  fhall  be  leifome  to  the  cre- 
ditor to  ufe  all  manner  of  execution  againft  his 
debtor,  principal  or  cautioner,  by  homing,  cap- 
tion, arreftment  or  otherwife,  until  he  enter  to 
the  adual  poffeflion  of  the  lands  to  be  adjudged, 
in  manner  forefaid. ''  ' 

mm 
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This  is  the  firft  alternative  of  the  a£t  br  war- 
irant  of  the  fpecial  adjudication  ;  and  much  un- 
iieceflary  care  is  expended  upon  it,  fince  it 
might  eafily  have  been  fdrefeen  that  a  debtor, 
imabie  to  pay  his  debts,  coiild  never  comply 
with  the  requifites  of  this  part  of  the  ftatute, 
and  difburden  his  eftate,  in  order  to  give  a 
clear  tide  to  the  adjudging  creditor.  In  fad  it 
never  has  been  a£ted  upon ;  yet  it  cannot  be 
omitted,  jin  the  condufions  of  the  adjudication, 
without  injury  to  the  diligence*  The  fpecial  ad- 
judication is  therefore  invariably  libelled.  But 
fthe  efFedive  claufe  of  the  ftatute  is  that  which 
authorif^the  general  adjudication,  and  is  in 
the  following  terms* 

,    •         I  '      -  '.    t    '      • 

*^  It  is  always  hereby  prol^ided  and  declared, 

that  in  cafe  the  debtor  fhall  abfl:ra£l  the  writs  and 
cvidents  of  the  lands  and  other  nght^  to  be  ad- 
judged, and  fhall  not  produce  a  fufEcient  right 
thereto,  ^nd  deliver  the  fame,  or  tranfumpts  there- 
of, to  the  creditor,  as  the  Lords  fliall  judge  ne- 
ceffary  ;  and  in  cafe  he  (haU  not  renounce  the  pof- 
feffion  of  the  lands  and  other  rights  to  be  adjudg- 
ed,  and  ratify  the  decree  of  adjudication,  to  the 
iffeft  the  creditor  tnay  enter  thereto  fiimmarily, 
without  any  impediment,  fo  that  the  creditor  may 
Ifave  a  clear  right,  and  quiet  pofleilion ;  then^ 

G  €  2  and 
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and  in  that  c^fe,  it  SM  be  Wfofne  tP  dm  iX^di- 
tor,  to  adjudge  all,  or  any  right,  ^foo^g  t^  bis 
debtor,  in  the  fame  manner  as  he  m%ht  bgve  ap- 
prifed  the  fame,  conform  to  th?  aft  of  Parli^ipeat 
ij66i,  anent  the  payment  of  debts  berwi:^t  4^btor 
and  creditor,  in  all  points  j  under  the  reyerfipn, 
and  with  the  power  competent  to  other  creditors,, 
exprefled  in  the  faid  z&.  " 

This  is  die  claufe  und^er  which  the  general 
adjudication  is  authorifed.  The  aft  further 
declares,  that  the 

"  Decrees  of  adjudication  fhall  be  allowed*  by  tie 
Lords  of  Seffion  aa  apprifings  now  are  ;  and  the 
allowance  (hall  be  regiftrate  in  the  fame  numner, 
and  under  the  fame  certificaticMi,  with  the  allow- 
ances of  compjrifings.  *' 

I  fliall  now  prefent  the  fprnx  of  ih^  fummous 
of  adjudication,  libelled  in  t^rm^  of  this  ^^t^te ; 
and  I  ihall  mark  out  the  form  of  procfdure 
that  takes  place. 


SUM- 
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Summons  6t  Adjudication. 

The  fummons  of  adjudication  pafies  on  a  bill.; 
atid,  as  the  warrant  of  this  important  diligence, 
it  requites  the  utmoft  attention. 


Bill  qf  Summons  &f  A^udicaSon. 

My  Lords  of  Council  and  Session  :  Unto 
jour  Lordfliips  humbly '  means  and  fhows,  your 
&rvitcr  A>  That  I,  hj  my  bill  dated  ., 

drawn  by  tile  upon^  and  accepted  by  B,  ordered 
hittty  thrtt  months  aft^r  date,  to  ha^e  paid  to  me, 
or  order,  the  fom  of  iooL  Sterling,  as  the  fame 
more  fully  bears,  Ans  true  it  is^  that  the  prin- 
cipal iuni,  and  interell  due  by  the  laid  bill,  are 
refting  unpaid,  and  that  I  cannot  get  payment 
thereof,  ^or  fecurity  for  the  fame;  Thekepore, 
ticceffary  it  is,  in  terms  of  the  act  of  Parliament 
1672,  c.  19,  intituled^,  ^  AGt  anent  Adjudica- 
tions, '^  that  fuch  parts  and  portions  of  the  lands, 
and  others  after  mentioned,  which  pertain  heri- 
tably to  the  faid  B,  ought  and  shouLtD  be  ad- 
judged from  him,  by  decree  of  your  Lordfhips, 
and  decerited  and  declared  to  pertain  and  belong 
to  me,  my  heirs  and  aiGgnees,  as  fliall  be  worthy 
^nd  will  fatisfy  and   pay  the  forcfaid  principal 

C  c  3  fum 
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Aim  of  I  col.  Sterling,  due  by  the  bill  above  meA^ 
tioned,  and  intereft  thereof,  from  the 
day  of  ,  i^faen  the  fame  fell  due,  to 

the  date  of  the  decree  to  follow  hereon,  and  a  fifth 
part  'more,  of  the  (aid  principal  fum,  in  refped:  I 
yill  thereby  want  the  ufe  of  my  money,  and  be 
obliged  to  take  land  for  the  fame ;  and  that  ove^. 
and  above  the  compofition  to  the  fuperiors,  and 
ezpenfes  of  infeftment  to  follow  upon  the  &id  de- 
cree ;  and  for  that  effeft  mutual  probation  ought 
to  be  taken  of  the  value  of  the  lands  and  others 
after  fpecified :  And  the  faid  B  ought  and 
SHOULD  be  DECERNED  abd  ordained,  by  decree 
forefaid,  to  exhibit  and  produce,  before  your  Lord- 
ihips,  the  whole  writs  and  evidents,  old  and  new, 
of  and  concerning  the  faid  lands  and  others,  to  be 
feen  and  confidered  by  your  Lordfhips,  in  order 
that  you  may  determine  whether  the  right  be  fuffi* 
cient,  and  the  progrefs  full  and  complete,  and 
what  warrandice  the  faid  B  (hall  be  liable  in  to 
me  ;  and  in  cafe  the  right  be  good,  and  the  pro- 
grefs complete,  the  faid  B  ought  and  fhould  be 
decerned  and  ordained.,  by  decree  £3refaid,  to 
purge  all  real  incumbrances,  affecting  the  faid 
lands  and  others,  and  deliver  to  me  the  principal 
writs  and  evidents  of  the  fame,  or  judicial,  tran- 
fumpts  thereof,  to  the  extent  of  a  legal  progrefs; 
to  renounce  his  poffeflion  of  the  faid  lands  and 
others  ;  ratify  the  decree  to  follow  hereon }  andob- 
fcrve  what  elfe  is  prefcribed  by  the  forefaid  aft  of 
Parliament:  Or  otherwise,  all  and  whole  the 

lands 
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hnds  and  others  after-mentioned,  pertaining  heri- 
tably or  otherwife  to  the  faid  B,  his  predeceflbrs, 
or  authors,  viz,  alx-  and  whol^— ^Aere  describe 
tike  lands^-r^with  the  teinds  parfonage  and  vicar- 
age thereof,  and  all  right,  title  and  int^eft  what- 
foever,  of  and  concerning  the  fame,  any  wife  com* 
petent  to  the  faid  B,  together  with  all  and  fun- 
dry  charters,  di^fitions,  procuratories,  and  in* 
flruments    of  refignation,  precepts  and  inftru- 
ments  of  fafme,  contrafts,  fervices,  decrees  of  fale, 
tacks  and  rights  of  teinds,  decreets  of  plat,  pro- 
rogation, anil  valuation  thereof,  and   all  other 
wilts,  evidents,  rights,  titles  and  feciirities  what* 
ever,  of  ind  concerning  the  lands  and  others  be- 
fore fpecified,  with  all  reverfions  of  ^he  fame,  le- 
gal or  conventional,  ought  apd  should  be  ad- 
judged from  the  defender,  aad  ^11  others  having, 
or  pretending  to  have  right  thereto,  and  df.cern- 
£D  and  DECLARED,  by  decree  of  your  Lor^fhips, 
to  pertain  and  belong  to  me  and  my  forefaids, 
heritably,  for  payment  a|id  fapsfaftion  to  us,  of 
the  forefaid  principal  fumof  L,  ipo  Sterling,  an- 
nualreiit  thereof  from  the  faid  to 

the  date  of  the  decree  to  follow  hereon,  all  con- 
tained in  the  bill  above  narrated,  according  as  the 
fame  ihall  exte^^d  whei)  accumulated,  at  the  datp 
of  the  decree  of  adjudication  to  follow  hereon ; 
and  of  the  annualrent  of  the  faid  accumulated 
fum,  during  the  not  redemption  of  the  lands  and 
Pthers  forefaid,  over  and  above  the  compofition 

C  c  4  m 
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to  the  fuperlorS)  and  expenfos  of  the  hSekau&nt 
i&  follow  on  the  faid  decree  of  afdfodkiaition ;  ^\th 
the  intereft  of  the  £ud  expeftfe^  from  the  tertft  of 
difborfing  the  fame,  dnfing  the  not  rcdeinpliotv : 
And  I  and  my  forefaidi  ought  and  sHotJio  be 
oRDAiKfio  to  be  tnfeft  and  feifed  \n  Ibe  land^  and 
others  forefaid,  fo  to  be  adjudged^  to^  be  held  by 
them,  of  the  immediate  lawful  fupeiiors  of  tlie 
fame,  in  the  fame  manner,  and?  as  freefy  in  aB 
refpcds  as  the  faid  B,  his-  prrcdeceiTora  or  authorg, 
held,  hold,  or  might  have  hePd  the  fajae  :  Akd, 
for  that  efFed,  letters  of  horning  ought  aijd 
sHpuLD  be  ORDAINED  lo  bc  dircfted  againft  fw- 
pcriors,  charging  them  thereto,  after  the  form 
and  tenor  of  the  forefaid  ad  of  parliament,  laws 
and  daily  praSice  of  Scotlatkly  ufed  and  obferred 
in  the  like  cafes,  in  all  points. 


; » 


Herbfore  I  befecch  your  Lcrdlhips  for 
ifummons  of  adjudication  in  the  pre- 
mifes,  at  mry  inftance,.  m  comtnosi 
form. 

According  to  ju&tice,  &c. 


Prayer  qft^ie  Bill  ^Jiere  the.  Debtor  is  abroad. 

Herefore  I  befeech  your  Lordfliips  for 
fiimmons  of  adjudication  in  the  pre- 
mifes,  at  my  inftance,  and  containing 

a  war- 


k 


%  trarrant  for  dtmg  th^  laid  B  as 
firrch  of  the  kingdom,  in  common 
form. 
Acconrywcr  to  justici,  &g. 

This  biH  is  prefented  ^  the  Bill-cbam** 
ber,  marked  by  ih^  clerkd|  and  pafSed  by 
the  Lord  Ofdinaiy  in  common  form,  when 
\t  becomes  the  warrant  of  the  fumnaons  of 
adjudication.  I  fKall  now  give  the  form  of 
the  fummons;  but,  to  vary  the  examples, 
fliall  fuppofe  the  fummons  to  proceed  on  a 
bond;  obferving  only,  that  the  bill,  and  the 
narrative  of  the  fummoo^,  invariably  correC* 
pcnd;  and  that  the  biU  is  nothing  but  the 
narrative  chatted  into  the  firft  perfon,  as  the 
narrative  is  the  bill  changed  into  the  third ; 
fo  that  haying  one  of  thefe,  an  e^^ample  of 
|he  other  cannot  be  neceflary. 


Summons  of  Adjudication  proceeding  on  a  Bond. 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

,  meflengers  at  arms, 
our  Sheriffs  in  that  part,  jointly  and  feverally, 

specially 
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fpecially  conftituted^  greeting.  Whereas  it  is 
})umbly  meant  and  fhown  to  us^  by  our  Lovitk 
A,  That  By  by  a  bond  dated  ^  bound 

and  OBLIGED  himfelf,  his  heirs,  executors,  and  fuc- 
ceflbrs  whomfoever,  to  content  and  pay  to  the 
purfuer,  his  heirs,  executors  or  aflignees,  the  fum 
of  L.  500  Sterling,  againft  the  term  of  Whitfuni- 
day  then  next,  with  L.  1 00  Sterling  of  liquidate 
penalty,  in  cafe  of  £ulure,  and  the  legal  int^ef); 
of  the  faid  principal  fum,  from  the  foresaid  term 
of  payment,  and  thereafter  during  the  not  pay- 
ment thereof,  as  the  faid  bond  more  fully  bears  :— - 
(or,  as  the  faid  bond,  regiftered  in  our  books  of 
Council  and  Seflion,  and  a  decree  of  the  Lords 
thereof  interponed  thereto,  on  the  day  of 

,  more  fully  bears.) — And  true  it 
18,  that  the  forefaid  fums  of  money,  principal,  in- 
tereft,  and  liquidate  penalty,  contained  in  the 
bond  above  narrated,  are  all  refting  unpaid  ;  an4 
that  the  purfucr  can  get  no  payment  thereof,  nor 
fecurity  for  the  fame :  Ther!efore  neceffary  it  is, 
in  terms  of  the  a£b  of  parliament  1672,  c.  19,  en* 
tityl^d  "  AQl  anent  adjudications, "  that  fuch  parts 
and  portions  of  the  lands  and  others  after-men- 
tioned, which  pertained  heritably  to  the  faid  B, 
OUGHT  and  should  be  adjudged  from  him,  by 
decree  of  the  Lords  of  our  Council  and  Seflion, 
and  DECERNED  and  declared  to  pertain  and  be- 
long to  the  purfuer,  his  heirs  and  afpgnees,  as 
fbafl  be  yorth,  and  will  fatisfy  and  pay  the  fore- 
faid 
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^d  principal  fum  of  500!.  Sterling,  annualrents 
thereof  from  the  term  of  (all  former 

aonualrents  having  been  paid  up),  to  the  date  of 
the  decree  to  follow  hereon,  and  a  fifth  part  more 
pf  the  faid  principal  fum,  in  refpe^i:  the  purfuer 
l^ill  thereby  want  the  ufe  of  his  money,  and  be 
obliged  to  t^e  land  for  the  fame;  and  that  over 
^d  above  the  compofition  to  the  fuperiors,  and 
ezpenfes  of  infeftment  to  follow  upon  the  iaid 
decree  ;  and  for  that  efie£t,  mutual  probation 
ought  to  be  taken  of  the  value  of  the  lands  and 
others  after  fpecified :  And  the  faid  B  ought 
and  SHOULD  be  dece^lncd  and  ordained,  by 
decree  forefaid,  to  exhibit  and  produce,  before  our 
laid  Lords,  the  whole  writs  and  evidents,  old  and. 
new,  of  and  concerning  the  faid  lands  and  others, 
to  be  feen  and  confidered  by  our  faid  Lords,  in 
order  that  they  may  determine  whether  the  right 
be  fufficient,  and  the  progrefs  full  and  complete, 
^nd  what  warrandice  the  faid  B  fhall  be  liable  in . 
to  the  purfuer ;  and  in  cafe  the  right  be  good, 
and  the  progrefs  complete,  the  faid  B  ouoif  t  and. 
SHOULD  be  DECERNED  and  ORDAINED,  by  decree 
forefaid,  to  purge  all  real  incumbrances  aiFeding 
the  faid  lands  and  others,  and  deliver  to  the  pur- 
fuer the  principal  writs  and  eyidents  of  the  fame, 
or  judicial  tranfumpts  thereof,  to  the  extent  of  a 
legal  progrefs  j  to  renounce  his  poffefEon  of  the 
faid  lands  and  others ;  ratify  the  decree  to  fol- 
Ip.w  hereon  j  aqd  obf^rve  what  clfe  is  prefcribed 

by 
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by  the  forefaid  aflt  of  parliantem  :    Or  oTHfia* 
WISE,  ALL  and  WHOLE  the  lands  and  others  ^er 
mentioned,  pertaining  heritably,  orotherwifc,  to 
the  faid  defender,  his  predeceffors  or  aathors,  vrz. 
ALL  and  WHOLE — (here  take  in  the  lattds)-*^^\ik 
the  teinds,  parfonage  and  vicarage  thereof,  arid 
all  right,  title  and  intereft  whatever,  of  and  con- 
cerning the  fame,  anyways  competent  to  the  feicf 
B,  together  with  all  and  itmdry  charters,  difpo- 
fitions,  procuratories,  and  inftrunients  of  rcfigna- 
tion,   precepts  and   inftruments   of  lafine,   con- 
tracts, fervices,  decrees  of  fale,  tacks  and  rights 
of  teinds,  decrees  of  piat,  prorogation^  and  valaa- 
jtion  thereof,  and  all  other  writs,  evidents,  rights, 
titles  and  fecurities  whatever,  of  and  concerning 
the  lands  and  others  before  fpecified,  with  all  re- 
verfions  of  the  fame,  legal  or  conventional,  ought 
and  should  be  adjudged  from  the  defender,  and 
all  others  having,  or  pretending  to  have  right 
thereto,  and  decerned  and  decl ar£d,  by  decree 
of  our  faid  Lords,  to  pertain  and  belong  to  the 
purfuer  and  his  forefaids,  heritably,  for  payment 
and  fatisfaSion  to  them  of  the  forefaid  principal 
fum  of  500I.  Sterling,  annualrents  thereof  from 
jthe  faid  term  of  to  the  date  of  the  decree 

to  follow  hereon,  with  the  faid  locl.  Sterlmg 
of  liquidate  penalty  incurred  through  failure,  aft 
coniained  in  the  bond  above  narrated,  according 
as  the  fame  fhall  extend,  when  accumulated,  at 
the  date  of  the  decree  of  adjudication  to  follow 

hereon, 
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Jiisneon,  ^nd  of  the  onnaalrent  of  the  faid  accu- 
txmlated  fum,  during  the  not^^redemption  of  the 
land^  and  others  forefaid,  over  and  above  the 
xrompofition  to  the  fuperiora,  and  expenfes  of  the 
inf^fiment  to  follow  upon  the  faid  decree  of  adU 
judipilioii,  ^ith  the  intereft  of  the  faid  expenfe, 
irdm  the  time  of  difburfii^  the  fame,  during  the 
xu)t-redeinption :  And  the  purfuer  and  his  fore- 
iaids  OUGHT  and  should  be  ordained  to  be  in- 
£efi:  and  feifed  in  the  lands  and  others  forefaid, 
fo  to  be  adjudged,  to  be  held  by  them  of  the 
immediate  lawful  fuperiors  of  the  fame,  in  the 
fame  mamier,  and  as  freely,  in  all  refpeds,  as  the 
fsdd  B,  his  predeceflbrs  or  authors,  held,  hold,  or 
might  hav^  held  the  fame ;  and  for  that  effe^,  let- 
ters of  hommg  ought  and  should  be  ordain- 
ed to.  be  dire3:ed  agakift  fuperiors,  charging  them 
thereto,  after  the  form  and  tenor  of  the  aforcfaid 
zSt  of  parliament,  laws  and  daily  practice  of  Scot- 
land, ufed  and  obferved  in  the  like  cafes,  in  all 
poiiit^,  as  is.  alleged* 

Our  will  is  herefore,  that  ye,  fn  our  name 
and  authority,  lawfully  fummon,  warn  and' charge 
the  faid  B,  perfonally,  or  at  his  dwelling  place, 
upon  twenty-one  and  fix  days*  warning,  for  firft 
an4  fecond  diets,  to  compear  before  our  faid 
Lords  of  Council  and  Seflion  (or,  if  the  deader 
be  out  of  the  kingdom^  say^  warn  and  charge  the 
faid  B,  perfonally,  or  at  his  dwelling  place,  if 
within  Scotland,  upon  twenty-one  and  fix  days* 

X  warning, 
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warning,  and,  if  forth  thereof,  by  open  proclams^ 
tion  at  the  market-crofs  of  Edinburgh,  pier  and 
&ore  of  Leith,  upon  60  and  15  days'  warning,  for 
firft  and  fecond  diets,  to  compear  before  our  (aid 
Lords  of  Council  and  Seifion)  at  Edinburgh,  or 
where  they  may  happen  to  be  for  the  time,  the 
and  days  of  ^  in  the 

hour  of  caufe,  with  continuation  of  days,  to  an* 
fwer  at  the  inftance  of  the  purfuer  in  the  matter 
above  libelled ;  that  is  to  say,  to  hear  and  fee 
the  pfemifes  verified  and  proved,  and  decree  and 
fentence  pronounced  by  our  faid  Lords,  conform 
to  the  conclufions  above  written,  in  all  points ;  or 
elfe  to  allege  a  reafonable  caufe  in  the  contrary ; 
With  certification  to  the  faid  defender^  if  he  £ul 
to  compear,  that  our  faid  Lords  will  adjudge,  de- 
cern and  declare  in  manner  before  mentioned. 
According  to  justice,  as  ye  will  anfwer  to  us 
thereupon ;  which  to  do,  we  commit  to  you,  joint- 
ly and  feverally,  our  full  power,  by  thefe  our  let- 
ters, delivering  them  by  you,  duly  executed  and 
indorfed,  again  to  the  bearer.  Given  under  our 
(ignet  at  Edinburgh,  the  day  of  , 

— (this  is  the  date  qf  presenting  the  Wl) — and 
forty-fourth  year  of  our  reign,  1804. 
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II.  Of  the  Variations  in  the  Sum- 
mons OF  Adjudication,  arising  from 
THE  State  of  the  Creditor,  or  of 
THE  Debtor,  or  of  the  Debt,  or  cOF 
THE  Subject  to  be  adjudged. 

The  particulars  fpecified  in  the  title  include 
all  the  grounds  of  variety  that  occur  in  the 
fummons  of  adjudication  ;  and  I  fhall  prefent 
them  in  the  above  order. 


i.    The  State  of  the  Creditor. 

The  examples  which  have  been  given,  are- 
thofe  of  adjudications  at  the  inftance  of  an  o- 
riginal  creditor.  But  the  purfuer  of  this  ac- 
tion may  have  acquired  right  to  the  debt, 
through  fucceflion,  or  as  a  general  difponee. 
The  creditor  will,  in  thefe  cafes,  complete 
his  tide,  by  confirming  the  debt  j  and  where 
he  has  a  fpecial  difpofition,  that  Ipecial  con- 
veyance will  be  founded  on  as  his  tide  to  pur- 

fue. 

» 

a  Summom 
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Executor. 


« 

George,  &c.  Whereas,  &€•  Our  Lovite 
C,  Thxit  the  deceafed  A,  by  bis  ,  bill,  of  date 
,  drawn  by  him  upon,  and  accepted  by 
B,  ordered  him,  three  months  after  date,  to  haYd 
paid  to  him,  or  order,  the  fum  of  lool.  Sterling,. 
to  which  bill,  and  fums  thereby  due,  the  purfiier 
has  right,  as  executor  dative,  qua  nearell  in  kin 
decerned  and  confirmed  to  the  faid  A — (oTy  if  the 
pursuer  be  a  general  disponee^  or  executor  rumdndtej 
say) — To  which  bill,  and  fums  thereby  due,  the 
purfuer  has  rights  as  executor  notnmate  an4  ton- 
firmed  to  the  faid  A,  before  the  comnuffary  of 

,  agreeably  ix>  the  confirmed  tefta- 
ment  in  his  favour,  of  date  ,  ia 

which  the  faid  debt  is  given  up  and  confirmed^ 
as  the  laid  bill  and  confirmation  ija  themfelre^ 
more  fully  bear.  And  true  it  is,  that  rfie  fore- 
faid  principal  fums,  and  intereft  due  thereon,'  as 
contained  in  the  faid  bill,  arc  refting  unpaid  j 
and  that  the  purfuer  can  get  no  payment  thereof, 
nor  fecurity  for  the  fame*    TaEREjFoaE,  &c.  &c. 

« 

2.  Th« 
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S.  The  State  of  the  Debtor. 

The  debtor,  Iii  the  cafes  we  have  fuppofec!, 
had  a  right  to  the  fubjedls  adjudged,  either  real 
oir  perfonal  j  but  he  may  have  a  right  only  as 
heir,  or  the  debtor  may  be  dead  j  in  which 
cafe  his  property  is  to  be  reached  only  through 
his  heir.  Thefe  two  cafes  fhall  be  confidered 
feparately. 

1.  Where  the  Debtor  has  a  Right  as  Heir 
to  the  Estate  to  be  adjudged. — In  this  cafe,  a 
title  muft  be  made  up  in  the  perfon  of  the 
debtor,  or  fupplied  by  an  equivalent  form,  that 
is,  by  the  fpecial  or  general  Ipecial  charge  ;  but 
this  charge  cannot  be  given  until  after  the  ex- 
piry of  the  year  and  day  from  the  death  of  the 
ancefton 


Special  Gtiarge  at  the  instarice  of  a  Debtor  against 
his  Creditor,  who  has  mcceeded  to  an  Estate 
without  completing  Ms  Title  to  the  Estate. 

This  diligence  proceeds  on  a  bill;  but  as 

it  correfponds  with  the  narrative  of  the  let- 

voL.  VI.  *         D  d  ters. 
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ters,   it  is   unneceffary   to  ^ve  an   example 
of  it 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  King, 
defender  of  the  Faith,  To 

,  meffengers 
at  arms,  our  fheriffs  in  that  part,  jointly  and  fe- 
verally,  fpecially  conftituted,  greetmg.  Whbre- 
As  it  is  humbly  meant  and  fhown  to  us,  by  our 
JLoviTE  A,  That  he,  by  his  bill,  dated  , 

drawn  by  him  upon,  and  accepted  by  B  junior, 
ordered  him,  againft  the  term  of 
laft,  to  have  paid  to  the  complaincr,  or  order,  the 
fum  of  I  col.  Sterling,  as  the  faid  bill  bear$. 
And  although  the  forefaid  principal  fum,andin- 
tereft  due  thereon,  is  ftill  refting  unpaid,  and 
that  the  complainer  has  defired  the  faid  B  to 
make  payment  to  him  thereof;  yet  he  not  only 
refufes  fo  to  do,  but  also,  in  manifeft  defraud, 
hurt  and  prejudice  of  the  complainer  thercanent, 
wilfully  lyes  furth,  and  will  not  enter  himfelf 
heir  in  fpecial,  under  the  proper  charafter,  to  the 
deceafed  B  fenior,  his  father,  in  all  and  whole — 
(here  describe  the  lands) — or  as  the  faid  lands,  te- 
nements and  others,  are  bounded  and  defcribed 
in  the  faid  B  fenior  his  rights  and  infeftments 
thereof.  In  which  whole  lands,  and  others, 
above  mentioned,  the  faid  B  fenior  died  laft 
teft  and  feifed  as  of  fee  j  and  the  faid  B  junior 

may 
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may  purcbafe,  procure,  and  obtain  himfelf  dnlf 
and  lawfully  ferved,  retoured,  entered,  infeft  and 
ftafed,  as  heir  in  fpecial  to  the  faid  deceafed  B, 
fi^nior,  his  lather.  And  Moreover,  in  all  and 
8UNPRY  land$,  teinds,  heritages,  tenements,  an* 
nualrents,  and  othet  heritable  fubjects^  which 
any  wife  pet"tained  and  belonged  to  the  faid  de- 
ceafed  B  fenior,  ijvherein  he  died  laft  vfeft  and 
feifed,  and  wherein  the  faid  B,  junior,  may  pur- 
chafe  and  procure  himfelf  ferved,  retoured,  enter- 
ed and  infeft,  as  heir  in  fpecial  to  him ;  to  the  ef- 
fe£t  the  complainer  may  have  all  adtion,  procefs, 
and  execution  of  adjudication,  and  others  of  the 
law  competent,  dire&ed,  led,  ufed  and  executed 
againft  the  faid  B  junior,  and  the  lands  and 
others  above  fpecified,  for  payment  of  the  fums, 
jprincipal  and  intereft  above-mentioned:  Where-? 
FORE  neccffary  it  is  for  the  cdtnplainer  to  have 
thefe  our  letters  direfted,  at  his  inftance,  againft 
the  faid  B  junior^  in  m,anner^  and  to  the  effeft 
underwritten. 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  command  and  charge 
the  faid  B  junior,  perfonally,  or  at  his  dwelling- 
place,  to  enter  himfelf  heir  in  fpecial  to  the  faid 
^eceafed  B  fcnior,  his  father,  in  the  lands  and 
others  above  fpecified,  wherein  he  died  laft  vert- 
ed and  feifed,  arid  thereby,  or  by  other  legal  me- 
thod, to  obtain  the  full,  heritable,  and  irredeem- 
able right  thereof,  eftablifhed  in  his  perfon,  and 

Dd  a  that 
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that  within  forty  days,  conform  to  z6t  of  Parlia:-* 
ment,  to  the  effedl  above  written  ;  with  certifica- 
tion to  him,  if  he  fail,  the  complainer  (hall  have 
fuch  procefs,  action,  and  execution  of  adjudica- 
tions, and  others  of  the  law  competent,  direfted, 
led  and  executed,  at  his  inftance,  againft  the  faid 
B  junior,  as  lawfully  charged  to  enter  him  heir 
in  fpecial  as  aforefaid,  and  againft  the  lands  and 
others  above  mentioned,  as  he  might  have  againft 
the  faid  B  junior,  if  he  were  entered,  retoured, 
ferved,  and  infeft,  as  heir  in  fpecial  to  his  faid  de- 
ceafed  father,  in  manner  above  expreffed,  not- 
withftanding  he  willfully  lyes  furth,  and  will  not 
enter  in  manner  forefaid.  According  to  Jus- 
tice, conform  to  ad  of  Parliament,  as  ye  will  an- 
fwer  to  us  thereupon  j  which  to  do,  we  commit  to 
you,  and  each  of  you,  jointly  and  feverally,  our 
full  power,  by  thefe  our  letters,  delivering  them 
by  you,  duly  executed  and  indorfed,  again  to  the 
bearer.  Given  under  our  fignet,  at  Edinburgh, 
the  day  of  ,  in  the  year 

of  our  reign  1804. 

Ex  deliberatione  Dominorum  Concilii; 

The  days  of  the  fpecial  charge  being  elapfed, 
a  fummons  of  adjudication  may  be  rsdfed. 
Where  a  general  fpeeial  charge  is  requifite,  the 
form,  of  it  will  appear  in  the  examples  to  be 
immediately  given. 

Summons 


ADJUDICATION  ON  A  SPECIAL  CHARGE.   ^21 

Summons  of  Adjudication  of  lands  to  which  the 
Debtor  has  succeeded^  but  has  not  completed  his 
title,  proceeding  on  a  special  Charge  against  the 
Debtor. 

George,  &c.     Whereas,  &c.  Our  Lovite 
A,  That  he,  by  his  bill,  dated  ,  drawn 

by  him  up^n,  and  accepted  by  B,  junior,  order- 
ed him,  againft  the  term  of  laft,  to 
have  paid  to  the  purfuer,  or  order,  the  fum  of 
lool.  Sterling,  as  the  faid  bill  begrs.  That  tifc 
purfuer  raifed  letters  of  fpecial  charge,  at  his  in- 
ilance,  againft  the  faid  B  junior,  which  are  dated 
and  figneted  ;  and  in  virtue  there- 
of, caufed  ,  mcffenger,  pafs,  on  the 
day  of  ,  and  lawfujly  com- 
mand and  charge  the  faid  B  junior,  to  enter  him- 
felf  heir  in  fpecial,  under  the  proper  charader, 
to  his  faid  father,  in  all  and  whole  the  lands  and 
others  particularly  therein  and  after  mentioned  ; 
and  to  obtain  the  full,  abfolute,  heritable  and  ir* 
redeemable  right  thereof,  eftabliflied  in  his  per- 
fon,  within  forty  days,  conform  to  aft  of  Parlia- 
ment ;  to  the  efied,  and  with  certification,  as  is 
expreffed  in  the  faid  letters  of  fpecial  charge  ;  as 
the  faid  bill  and  letters  of  fpecial  charge,  with  the 
executions  thereof,  more"  fully  bear.  And  true 
it  is,  that  the  forefaid  fums  of  money,  principal 
;ind  intereft,  due  by  the>  faid  bill,  are  all  refting 

D  d  3  unpaid  j 
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unpaid  ;  and  that  the  days  of  the  faid  charge  are 
elapfed  ;  yet  the  purfuer  can  g#t  no  payment  there- 
of,  nor  feeurity  for  the  fame ;  and  the  iaid  B^ 
junior,  wrongoufly  lyes  furtb,  and  will  not  enter 
himfelf  heir  in  fpecial,  under  the  proper  charac- 
ter, to  his  faid  deceafed  father,  in  the  Unds  and 
others  after  defcribed.  Therefore,  necessary 
jT  IS,  in  term$  of  the  aft  of  Parliament  1662, 
c.  19,  entitled'*  Aft  anent  adjudications,  **  that 
fuch  parts  and  portions  of  the  lands  and  others 
after  mentioned,  which  pertained  heritably  to  the 
faid  deceafed  B  fenior,  and  to  which  the  faid  B 
junior  might  fucceed,  if  he  were  entered  heir  in 
fpecial  to  his  faid  deceafed  father,  together  with 
the  rents,  mails  and  duties  thereof,  from  and 
fince  the  death  of  the  faid  B  fenior.  Which  bap- 
pened  on  the  day  of 

,  OUGHT  ai)d  SHOULD  be  adjudged  from 
him,  by  decree  of  our  Lords  of  Council  and  Sef- 
fion,  and  decerned  and  DECLAkED  to  pertain 
and  belong  to  the  purfuer,  his  heirs  and  affignees, 
as  Ihall  be  worth,  and  will  fatisfy  and  pay  the  fore- 
faid  principal  fum  of  lool.  Sterling,  and  intereft 
thereof,  from  the  faid  term  b(  payment,  to  the 
date  of  the  decree  to  follow  hereon  ;  and  a  fifth 
part  more  of  the  faid  principal  fum,  in  refpeft  the 
purfuer  will  thereby  want  the  ufe  of  his  money, 
and  be  obliged  to  take  land  for  the  fame,  &c.  &c. 
— (as  in  the  preceding  example) — Or  otherwise^ 
all  and  whole  the  lands  and  others  aftermentioned, 

pertaining 
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'n 


pertainmg  heritably,  or  otherwifej  to  the  faid  B 
junibr,  his  predeceffors  or  authors,  viz*  all  and 
"WHOLE— (A^e  describe  tlie  lands) — together  with 
all  right,  title  and  intereft,  claim  of  right,  pro- 
perty and  pofleflion,  which  the  faid  B  fenior,  his 
predeceffors  or  authors,  had,  or  might  have  had, 
to  the  lands,  teinds  and  others  above  defcribed^ 
or  to  any  part  or  portion  thereof,  or  which  the 
faid  B  junior  might  have,  were  he  lawfully  ferv- 
ed  and  retoured,  infeft  and  feifed,  as  heir  in  fpe« 
<:ial  to  his  faid  deceafed  father,  in  manner  above 
^xpreffed,  together  with  the  rents,  mails  and  du- 
ties thereof,  from  and  fmce  the  death  of  the  faid 
^  feniot",  which  happened  on  the  faid  day  of 

,  atid  all  and  fundry  charters,  difpofi-» 
tions,  procuratories  and  inilruments,  &c,  &c.  (as 
in  the  preceding  ed:ampleJ)  And  the  piirfuer  and 
his  forefaids  ought  and  fhould  be  ordained  to  be 
IKFEFT  and  SEtsCD  in  the  lands  and  others  fore- 
faid,  fo  to  be  adjudged,  to  be  held  by  them  of 
the  immediate  lawful  fuperiors  of  the  faijie,  in 
the  fame  manner,  and  as  freely  in  all  refpefts,  as 
the  faid  B  fenior,  his  predeceffors  or  authors,  held, 
cr  might  have  held  the  fame,  or  as  the  faid  B  ju- 
nior, might  hold  the  fame  himfelf,  if  he  were  en- 
tered  heir  in  fpecial  to  the  faid  B  fenior,  his  de- 
ceafed father ;  after  the  form  ancj  tenor  of  the  faid 
a£l  of  Parliament,  and  laws  and  daily  practice  of 
Scotlstfid,  ufed  and  obfervied  in  the  like  cafes,  in 
all  points. 

Our  will  is,  &c. — (in  common  form.) 

'  D  d  4.  2.  Where 
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2.  Where  the  debtor  is  dead.'-^hi  this  cafe 
there  muft  be  a  conftitution  againft  the  heir  of 
the  debtor,  and  charges  to  fupply  the  want  of 
an  entry,  of  which  the  following  are  the 
forms. 

General  Charge  against  the  Heir  of  a  Debtor* 

George,  by  the  grace  of  God,  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

,  meiTengers  at  anns, 
our  Sheriffs  in  that  part,  jointly  and  fevcrally, 
fpecially  conftituted,  greeting.  Whereas  it  i% 
humbly  meant  and  fhown  to  us,  by  our  Lovite 
A,  that  he  has  fundry  aftions  and  caufes  to  intent 
and  profecute  at  his  inftance,  as  wen  before  the 
Lords  of  our  Council  and  Seffion,  as  before  m* 
ferior  Judges,  againft  B,  eldeft  fon  and  heir  ap- 
parent of  the  deceafed  B  fenior,  for  payment  and 
fatisfaftion  to  the  complainer,  of  fundry  debts 
and  fums  of  money  rafting  owing  to  him  by  the 
faid  B  fenior,  and  for  implementing  and  fulfil- 
ling to  the  complainer,  of  certain  bonds,  contraas, 
difpolitionss  obligations  and  other  writs,  granted  by 
the  faid  B  fenior  to  him ;  and  although  tb 
complainer  has  often  desired  the  faidBjnni^ 
to  make  payment  to  him  of  the  faid  fum  of  ^^: 
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ncyy  and  to  fulfil  the  forefaid  bonds,  contraftsi 
and  other  writs  ;  yet  he  not  only  refuses  fo  to 
do,  BUT  ALSO,  in  manifeft  defraud,  hurt  and  pre- 
judice of  the  complainer  thereanent,  wilfully  lyes 
furtb,  and  will  not  enter  himfelf  heir  to  his  faid 
deceafed  father,  nor  make  up  any  titles  to  him, 
to  the  eflFeft  that  the  complainer  may  intent  and 
follow  furth  and  purfue  the  forefaid  aftions  and 
caufes  againfl  him,  and  fuch  other  adions  and 
caufes  as  the  complainer  has  to  lay  to  his  charge, 
or  might  lay  to  the  charge  of  the  deceafed  B, 
fenior,  were  he  yet  living,  for  payment  of  the  fore*- 
faid  fums  of  money,  and  fulfiling  the  forefaid 
bonds,  contracts  and  other  obligations.  Where- 
fore, necessary  it  js  that  the  complainer  hiive 
thefe  our  letters  diredled,  at  his  inftance,  againd 
the  faid  B  junior,  in  manner,  and  to  the  efTed  un^ 
der  written. 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  B  junior,. perfonally,  or  at  his  dwelling-place 
(if  a  minor,  add,  and  his  tutors  and  curators  if  he 
any  has  for  their  intereft,  by  open  proclamation 
at  the  market-crofs  of  ,  and  other 

places  needful,)  to  enter  him  heir  to  the  deceafed 
B  fenior,  his  father,  within  forty  days  next 
after  he  is  charged  by  you  thereto,  conform  to 
aft  of  Parliament ;  with  certification  to  him,  if 
}ie  fail,  the  complainer  fhall  have  fuch  aftion, 
procefs  and  execution  againft  him,  as  he  might 

bavg 
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bare  were  he  entered  heir  to  his  faid  father^  not* 
withftanding  he  wilfully  lye^  furth,  and  will  not 
enter  heir  to  him;  or  as  the  complainer  might 
have  againfl  the  faid  B  fenior,  if  he  were  yet 
living,  for  payment  and  fatis&ttiou  to  the  com* 
plainer  of  the  faid  fums  of  money,  and  implement-^ 
ing  and  fulfilling  of  the  faid  b^ds,  contrails,  and 
other  obligements.  According  to  justice^ 
conform  to  act  of  Parliament,  as  ye  will  anfwer  to 
us  thereupon;  which  to  do,  we  commit  to  you,  and 
each  of  you,  full  power,  by  thefe  our  letters,  de- 
livering them  by  you,  duly  executed  and  indorfed, 
again  to  the  bearer.  Given  under  our  Signet 
AT  Edinburgh,  the  day  of  and 

year  of  our  reign  1804. 

Ex  DELIBERATIONS  DOMINORUM  CONCILJI. 


This  general  charge  proceeds  on  a  bill  pre- 
fented  to  the  Lord  Ordinary  on  the  bills,  and 
palled  by  his  Lordfhip,  in  common  form :  The 
ftyle  of  the  bill  correfponds,  in  every  particu- 
lar, with  the  narrative  of  the  letters.  The  next 
ftep  is  to  conftitute  the  debt  againiil  the  heir  of 
the  debtor  ;  and  this  cannot  be  done,  unlefs  he 
reprefents  on  a  paffive  title,  till  after  the  expiry 
of  year  and  day.  The  general  charge  may  have 
been  given  during  the  currency  of  the  annus 

ddibefandi ; 


lUM.  OF  CONSTITUTION  ON  OEN.  CHARGE    ^.tj 

deliberandi ;  fo  that  at  the  expiry  of  the  year 
and  day,  the  action  of  conftitution  may  be 
rafed. 


Summons  qfOmstituiknt  against  the  Heir  of  the 

Ori^nal  Debtor. 

George>&c.  Whereas,  &c*  OurLoviteA, 
That  he,  by  his  bill  dated  ,  drawn  by 

him  upon,  and  accepted  by  the  deceafed  B  fen., 
ordered  him,  againft  the  term  of 
to  have  paid  to  him  or  order,  the  fum  of  L.  loo 
Sterling,  as  the  faid  bill  more  fully  bears.  And 
ALTHOUGH  the  faid  principal  fum  of  L.  loo  Ster- 
ling, and  intereft  thereof  from  the  faid  term  of 

are  ftill  owing  to  the  purfuer,  and  that  he 
has  often  defired  B  junior,  only  fon  of  the  deceaf- 
ed B  fenior,  as  heir  ferved  and  retoured  to  his  faid 
father,  or  as  executor  decerned  and  confirmed 
to  him^  at  leaft  as.  lawfully  charged  to  enter  heir 
to  him  within  forty  days,  conform  to  a£t  of  Par- 
liament, or  as  otherwife  reprefenting  his  faid 
father,  on  one  or  other  of  the  paffive  titles  known 
in  law,  to  make  payment  to  the  purfuer  of  the 
forefaid  principal  fum  and  intereft  due  thereon ; 
yet  he  refufes,  at  leaft  delays,  fo  to  do.  There- 
fore,  the  faid  B  junior,  as  reprefenting  the  faid  B 
fenior,  on  one  or  other  of  the  paffive  titles  as  afore- 
faid,  ought  and  should  be  decerned  and  or- 
dained. 


42S       PROCEDURE  IN  THE  DECREE 

0AINED,  by  decree  of  the  Lords  of  our  Council 
and  Seifion^  to  make  payment  to  the  purfuer  of 
the  forefaid  fum  of  L.  i  eo  of  principal,  intereft 
thereof  from  the  term  of  ,  and  in  time 

coming  during  the  not  payment  thereof;  and  50!. 
Sterling,  or  fuch  other  fum  as  our  faid  Lords  ibaU 
modify  as  the  expenfe  of  this  procefs  befides  the 
extrading  the  decree  to  follow  hereon,  after  the 
form  and  tenor  of  the  writs  libelled  on,  and  laws 
and  daily  praAice  of  Scotland,  ufed  and  obferved 
in  the  like  cafes,  in  all  points. 

Our  will  is  herefore,  &c. 

In  common  form^ 


The  decree  in  this  adlion  conftitutes  the  debt 
againft  the  heir;  *  and  the  next  object  is  to  con- 
nect the  heir  with  the  eftate  of  the  anceftor 
which  is  to  be  adjudged.  This  is  done  by  a  fe- 
cial charge,  where  the  anceftor  has  been  infeft; 
and  where  ids  right  has  been  perfonal  oiily,  by 


*  Where  the  heir  renounces,  there  is  no  decree  against 
hin^^^but  there  is  a  decree  against  ihehindseognitionu  causth 
for  ascertaining  the  amount  of  the  debt  which  is  now  to  at- 
tach upon  the  estate.  Examples  of  the  renunciation  by  an 
heir,  and  of  the  decree  cognitionis  cauua^  have  been  giyet>, 

TOl.  3. 


Of  CONSTITUTION.  42^ 

^  general  fpecial  charge.  I  have  fo  lately 
(page  417)  given  an  example  of  a  fpecial 
charge,  that  I  Ihall  not  again  repeat  it,  but  shall 
give  an  example  of  the  general  fpecial  charge. 

General  Special  Charge. 

George,  &c*     Whereas,  &c.     Our  lovite 
Ay  That  he,  by  his  bill,  dated  ,  drawii 

by  him  upon,  and  accepted  by  B  fenior,  now  de- 
ceafed,  ordered  him,  againft  the  term  of  ^ 

to  have  paid  to  the  complainer  the  fum  of  i  ool. 
Sterling ;  upon  which  bill  the  complainer  obtain- 
ed decree  at  his  inftance  before  our  Lords  of 
Council  and  Seflion,  upon  the  day  of 

,  againft  B  junior^  eldeft  fon  and  heir 
of  the  faid  B  fenior,  decerning  and  ordaining  him, 
as  reprefenting  his  faid  father,  upon  one  or  other 
of  the  pailive  titles  known  in  law,  at  leaft  as  law- 
fully charged  to  enter  heir  to  him  within  forty 
days,  conform  to  aft  of  Parliament,  to  make  pay- 
ment to  the  complainer  of  the  forefaid  principal 
fum  of  ,  intereft  thereof  from  , 

and  in  time  coming,  during  the  not  payment, 
with  of  expenfes  of  procefs— (/A^  e^r- 

penses  in  this  action  ought  to  be  modified  and  ascer- 
tained to  the  just  amount^   and  no  more) -^^nd 

as  the  expenfes  of  extrafting  the 

V     faid 
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faid  decree,  as  the  faid  bill  and  decree  more  fully 
biear ;  And  although  the  forefaid  fumsy  princi*- 
paly  intereft  and  e^penfes,  are  ftlU  refting  unpaid, 
and  the  complainer  has  frequently  defired  the  faid 
B  junior  to  make  payment  to  him  thereof,  yet 
he  not  only  refufes  fo  to  do,  but,   in   manifeft 
defraud,  hurt  and  prejudice  of  the  complainer, 
wilfully  lyes  forth,  and  will  not  enter  himfelf  heir 
in  general  to  his  faid  fiather,  whereby  be  may  car^ 
ry  right  to  the  decrees  of  fale,  charters,  difpo* 
iitionsy  procuratories  of  reHgnation,  precepts  of 
fafine,  and  other  writs,  rights  and  fecurities  of 
and  concerning  the  lands  and  others  underwritten^ 
pertaining  and  belonging  to  the  faid  B  fenior# 
whereupon  infeftment   had  not  followed  in  his 
favour,  viz. — (here  describe  the  su^ects  to  *wkicA 
the  ancestor  had  a  personal  right  only) — as  the 
faid  lands  and  others  are  particularly  bounded 
and  defcribed  in  the  refpeftive  title-deeds  thereof* 
Anp  moreover,  in  ail  and  fundry  lands  and 
heritages,  tenements,  annualrents  and  other  he*^ 
ritages,  which  anywife  pertained  or  belonged  to 
the  faid  deceafed  B  fenior,  or  to  which  he  had 
right,  in  virtue  of  difpofitions,  affignations^  con- 
veyances,  general  fervices,  or  other  rights  an^ 
titles  whatever,  and   wherein  the  faid  B  junior,^ 
his  fon,  may  purchafe  and  procure  himfelf  ferved 
and  retoured,  entered  and  infeft  as  heir  in  gene- 
ral to  him,  to  the  effed  the  complainer  may  have 
all  adlon,  procefs,  and  execution  of  adjudica* 

tioHj 
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tion,  and  others  of  the  law  competent,  direftedj 
led,  ufed  and  executed  againfl  him  and  the  faid 
lands  and  others,  for  payment  to  the  complainer  of 
the  fums  of  money  above  fpecified,  due  and  in-* 
debted  to  him  in  manner  above  expreiTed ;  where- 
fore, neceffary  it  is  for  the  complainer  to  have 
thefe  our  letters  direded,  at  his  inftance,  againfl: 
the  faid  B  junior,  in  manner,  and  to  the  effed 
underwritten. 

GuR  WILL  IS  HEREFORE,  That  yc,  in  our 
name  and  authority,  lawfully  command  and  charge 
the  faid  B  junior,  perfonally,  or  at  his  dwelling- 
place,  to  purchafe  and  procure  himfelf  ferved  and 
retoured  heir  in  general  to  the  faid  deceafed  B 
fenior  his  father,  and  thereby,  or  by  other  l^gal 
method,  to  eftaWiih  in  his  perfon  a  right  to  the 
decrees  of  fale,  charters,  difpofitions,  procurato- 
ties  of  refignation,  precepts  of  fafine,  and  other 
rights  and  fecurities  of  the  lands  and  others  be- 
fore defcribed,  whereupon  infeftment  has  not  foU 
lowed  in  favour  of  the  faid  B  fenior,  and  that 
within  forty  days,  conform  to  aft  of  Parliament, 
to  the  effeft  above  written;  with  certifica- 
tion to  him,  if  he  fail,  the  complainer  (hall  have 
fuchaftion,  procefs,  and  execution  of  adjudica- 
tion, and  others  of  the  law  competent,  direfted, 
led  and  executed  at  his  inftance  againft  the  faid  B 
junior,  as  lawfully  charged  to  enter  heir  in  gene- 
ral as  aforefaid,  and  againft  the  lands  and  otherif 
above  mentioned,  as  he  might  have  againft  him 

if 
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if  he  were  retoured  heir  in  general  to  his  faid  de* 
ceafed  father,  in  manner  above  expreffedj  noC^ 
withftanding  he  wilfully  lyes  furth,  and  will  not 
enter  in  manner  forefaid.  According  to  jufticef, 
conform  to  aft  of  Parliament,  as  ye  will  anfwer  to 
us  thereupon.  Which  to  do,  we  commit  to  you, 
and  each  of  you,  full  power,  by  thefe  our  letters, 
delivering  them  by  you,  duly  executed  and  indorf- 
cd,  again  to  the  bearer.  Given  under  our  fig- 
net,  AT  EDiNBUiiGH,  the  day  of  ^ 
in  the                   year  of  our  reign,  i8o4. 

£x  DELIBERATIONE  DoMINORUM  CONCILII. 

I  have  thus  given  examples  of  the  fpecial 
charge,  and  of  the  general  fpecial  charge.  It 
remains  to  give  an  example  of  their  union  in 
the  fpecial,  and  general  fpecial  charge,  which 
is  required  where  the  property  has  been  partly 
feudally  vefted  in  the  anceftor,  and  partly  held 
under  a  perfonal  right. 


Special  and  General  Special  Charge. 

George,  &c.  Whereas,  &c.  our  lovite  A, 
That  he,  by  his  bill,  dated,  &c. — (narrate  the  debt 
and  decree  of  constitution^  as  on  p.  429) — ^And  al- 
though the  forefaid  fums,  principal,  intereft  and 
expenfes,  are  ftill  reding  unpaid,  and  that  the  com- 

plainer 


.  >lv.S 
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f)h!ner  has  frequently  defired  and  required  the  fald 
fi  jun.  to  make  payment  to  him  thereof,  yet  he 
not  only  refufes  fo  tQ  do,  but  aifo^  in  manifdl 
defraud,  hurt  and  prejudice  of  the  complainer 
thereanent,  wilfully  lyes  forth  and  will  not  enter 
himfelf  heir  in  fpecial  to  the  faid  deceafed  B  fen. 
his  father,  in  all  and  whole  (describe  the  lands 
in  which  the  cmcestor  died  infeft)y  or  as  the  faid 
lands,  tenements  and  others  are  bounded  and 
defcribed  in  the  faid  B  fen.  his  rights  and  in^ 
feftments  thereof.  In  which  whole  lands  and  > 
others  abpye-mentloned,  the  faid  B  fen.  died 
laft  veiled  and  feifed  as  of  fee ;  and  the  faid  B 
jun,  may  purchafe,  procure,  and  obtain  him- 
felf duly  and  lawfully  ferved  and  retoured,  entern: 
ed)  infeft,  and  ferved  as  heir  in  fpecial  therein 
to  th$  laid  B  fen.  his  father,  and  alfo  heir  in 
general  to  his  faid  father,  whereby  he  may  carry 
right  to  procuratories,  precepts  of  fafine,  and  other 
writs,  decree^  of  fale,  charters,  difpofitions,  and  to 
the  rights  and  fecurities  of  and  coi^cerning  the 
lands  and  others  underwritten,  pertaining  and 
belonging  to  thp  faid  Q  f(^.,  and  wherein  infeft- 
meat  had  ^o^  foUo^.ed  in  bis  favour,  viz.  (iiere 
insert  the  subjects  tQ  which  the  ancestor  had  onb/ 
a  personal  right),  as  jhe  faid  lands  and  others  are 
particularly  bounded  and  defcribed  in  faid  de. 
crees  of  fale,  difpofitions  and  .other  rights  of  the 
fame ;  and  moreover,  in  all  and  sundry 
lands,  heritage?,  tenements,  annualrc nts  and  other 
VOL,  VL  *        E  e  '         heritable 
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heritable  fubjefis,  which  znjmik  pertained  or  be- 
longed to  the  faid  deceafed  B  fen*,*  wherein  he 
died  laft  vefted  and  feifed^  or  to  which  he  had 
right  in  virtue  o£  difpofitions,  aiSgnations,  con-- 
veyances,  general  fenrices,  and  other  rights  and 
titles  whatever,  and  wherein  the  faid  B  jun.  may 
purchafe,  and  procure  himfelf  ferved,  retoured, 
entered  and  infeft,  as  heir  in  general  or  in  fpecial 
to  him ;  to  the  effed  the  complainer  may  have  all 
aftion,  procefs,  and  execution  of  adjudication  and 
others  of  the  law  competent,  direded,  led,  ufed 
and  executed  againft  the  faid  B  jun.,  and  the 
lands  and  others  above  fpecified,  for  payment  of 
the  fums,  principal,  intereft  and  expenfes  above 
fpecified.  Therefore,  necessary  it  is  for  the 
complainer,  to  have  thefe  our  letters  directed,  at 
his  inftance,  againft  the  faid  B  jun.,  in  manner^ 
and  to  the  eife£t  underwritten. 

Our  will  is  herefore.  That  ye,  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  B  jun.,  perfonally,  or  at  his  dwelling-place 
Of  abroad,  say,  if  within  Scotland,  and,  if  forth 
thereof,  by  open  proclamation  at  the  market- 
crofs  of  Edinburgh,  pier  and  fhore  of  Leith),  to 
enter  himfelf  heir  in  fpecial,  under  the  proper 
charader,  to  the  faid  deceafed  B  fen.  his  father, 
in  the  la^ds  an,d  others  above  fpecified,  wherein 
he  died  lafl  veiled  and  feifed ;  and  thereby,  or 
by  any  other  legal  method,  to  obtain  the  full 
heritable  and  irredeemable  right  thereof,  efla- 

blilhcd 


eBRERAL  SPECIAL  CHARGE,  435 

biiihed  in  his  perfon ;  and  also,  to  purchafe  and 
procure  himfelf  lawfully  ferved  and  retoured  as  heir 
in  general,  under  the  proper  cbarafler,  to  bis  faid 
deceafpd  father  B  f<;nior,  and  thereby,  or  by  other 
legal  method,  eflabiifh  in  his  perfon  a  right  to 
the  decrees  of  fale,   charters,  difpofitions,  pro- 
jcuratories  of  rcfignation,  precepts  of  fafme  and 
other  rights  and  fecurities  of  the  lands  and  others 
before  defcribed,  whereupon  infeftment  had  not 
followed  in  favour  of  the  faid  B  fenior,  and  that 
within  forty  days,  conform  ta  z&  of  ParliaiAent> 
to  the  effeft  above  written ;  with  certification 
to  him,  if  he  fail,  the  complainer  (hair  have  fuch 
procefs,  a£lion,  and  execution  c^  adjudication, 
and  others  of  the  law  competent,  directed,  led, 
ufed  and  executed,-  at  his  inft'ance,  againfl:  the 
faid  B  junior,  as  lawfully  charged  to  enter  heir  in 
fpecial  and  \n  general,  as  aforefaid,  and  againft 
the  lands  and  others   aboye   mentioned,    as   he 
might  have  againft  him  if  he  were  entered,  re- 
toured;  ferved  and  infeft  as  heir  in  fpecial  and 
in  general  to  his  faid  deceafed  father,  in  manner 
above  e^prefled  ;  notwithftanding  he  wilfully  lyes 
forth,   and  will  not  enter  in   manner  forefaid^ 
According  to  justice,  conform  to  aft  of  Par-^ 
liament,    as   ye  will  anfwer   to  us   thereupon  j 
WHICH  to  do,  we  commit  to  you,  conjunftly  and 
feverally,  our  full  power,  by  thefe  our  letters, 
delivering  them  by  you,    duly  executed  and  in* 
dorfed,  again  to  the  bearer.     Given  under  our 

£  ^  2  fignet, 
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^gnet,  AT  Edinburgh,  the         day  of  I 

in  the  year  of  our  reign^  1804. 

£x  PBLIBBRATIONE  DOMINORUM  COKCILIU 

The  days  of  this  charge  being  elapfed,  the 
property  is  fo  far  held  to  be  in  the  perfon  oC 
the  heir,  that  an  adjudicatipn  of  it  may  pror 
qeed  at  the  infbince  qf  the  creditor.     The  fol- 
lowing examples  wtU  fhow  what  changes  are 

thereby  occafioned  on  the  fummons  of  adju-- 

*  .       .       .  . .    .-I.  .  ■ .  *  * 

^cadon. 


Summons  ofA^udicaHon  an  a  Special  Charge^ 

Georob,  &c.  Whereas,  &c.  our  loviteA, 
That  he  by  his  bill,  dated  ,  drawn  by  him 

upcm,  and  accepted  by  the  now  dece^ed  B  fenior, 
Qrdered  the  faid  acceptor,  agaiqft  the  ternf  of 

,  to  have  paid  to  him  or  order,  the 
fum  of  lool.      That  the  purfuer,    upon  the 
day  of  ,  obtained  decree,  at 

his  inftance,  before  our  Lords  of  Council  and 
Seflion,  againft  fi  junior,  eldeil  lawful  (on  of  the 
faid  B  fenior,  pecerninq  avd  ordaining  him, 
as  heir  feryed  and  retoured  to  his  faid  deceafed 
father,  at  lead. as  lawfully  charged  to  enter  heir 
to  him,  within  forty  days,  conform  to  a£t  of 
Iparli^ment,  or  as  otherwife  reprefenting  his  faid 

father. 
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lather,  en  one  or  other  of  the  paflive  titles  knowtt 
in  law,  td  make  j)aymeht  to  the  ptirfuer,  of  the 
foi'efaid  fum  of  i  ooL  Sterlmg,'  cpntaiped  in  the 
bill  above  mentioned,  and  intereft  thereof  lince 
the  iame  fell  due  till  payment^  with  the  fum  of 

of  eicpenfes  of  procefs,  and 
df  extracting  the  faid  decree ;  upon  which  de- 
cree, the  purfnet  faifed  letters  df  fpecial  charge, 
to  eilter  heir,  at  his  inftance,  againfl  the  faid  B' 
jtinior,  which  are  dafM  and  (igneted  , 

and  by  virtue  thereof  caufed 
ifiefli^ger  pafs  upon  the  day  of  ^ 

and  lawfully  command  and  charge  the  faid  1& 
jonibr  to  enter  himfelf  heir  in  fpecial,  under  the 
pVoper  chara&er,  to  his  faid  defceafed  father,  in 
all  atid  fuhdry  the  lands  aiid  others,  particularly 
therein  and  aftex'  mentioned,  and  to  obtain  the  fnlf, 
abfolute,  heHfable  and  irredeemable  right  there- 
of ^ftabliflied  In  his  perfon,  within  fof'fy  days^  con- 
fotm  to  aft  of  Parliament,  to  the  effe^,  ihd  with 
certificatic^^  as  is  exprefled  in  the  faid  (eftef s  of 
fpecial  charge  ;  as  the  fa:id  principal  bill,  decree,' 
and  lettei!^  6f  fpecial  chaf^ge,  with  the  execution  ' 
thereof^  more  fiillv  bear.  And  true  it  li, ' 
that  the  forefald  lums  of  inoney,  principal,  in- 
teireft  and  liquidate  petialty ,  contamed  in  the 
writs  above  narrated,  are  all  retting  tmpaSd,  jlncf 
that  the  days  of  the  feid  charge  are  elapfed^  yet 
the  purfuer  can  get  ho  payment  thereof,  nor  fe- 
curity  for  the  fame;    and  the  faid   B  junior 

E  e  3  wrongoufly 
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tnongouHy  lyes  forth,  and  tdll  not  entet  butf^ 
ielf  heir  in  fpecial,  under  the  proper  cfaara&eTi 
t0'hi»  laid  father,  in  the  lands  and  other  heri- 
(ages  above  defcribed.  Thbr^fore,  n^cefiary  it 
i$p  in  ternis  of  the  ad  of  Parliament  1672,  <:«  xgv 
entitled,  "  A£t  anent  adjudications, '^  that  fucfa 
parts  and  portions  of  the  lands  and  odKts  after 
mentioned,  which  pertain  heritably  to  the  laid 
deceafed  B  fenior,  and  to  which  the  faid  B  juiuor 
might  fucceed^  If  he  were  entered  heirin  fpeckil 
to  his  faid  deceafed  father,  together  with' the 
rents^  mails  and  duties  thereof,  from  and  fince 
the  death  of  the  f^id  £f  fenior^  which  bappeif^d 
on  thjs  '    day  of  ,  ouoht  and 

spouj.D  be  ADJUDGED  from  him,  by  decree  of  the 
Lords  of  Council  and  Seffion,  and  deceiikbd  and 
DECLARED  to  pert^an  and  belong  to  the  purfuer, 
&c, — (.In  common  forrtij  mtUjfou  come  to  ffusjpart 
of  the  style) — Or.  otherwise,  al|  and  whole  tke^ 
lands  and  otheits  after  mentioned,  pertaining  he« 
ritabfy  or  othcrwife .  to  the  faid  defender,  his 
predeceflbrs  or  authors,  viz.  all  and  whole— 
(here  describe,  them) — together  ^with  all  right,  title 
and  intereft,^  ciaitii  of  right,  property  and  pbflef* 
fion^  li^hich  the  law  B  icnidr,  his  ;prede;€efiR^ 
authors  had  I  or  might  have  had,  to  the  lands  »id 
other  heritages  .above^4efoibed,  of  to^any  par^ 
or.  portiQii  thereof,  or  which  the  j  faid  JB  junior 
might  have,  were  he  lawfully  ferved  and  retou^red, 
inf^fti.a^d  feifed,  as. heir  in  fpecial  to  his  faid  de» 

ceafed 
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ieeafed  father,  in  manner  above  exprefled,  to- 
gether with  all  rents,  mails  and  duties  thereof, 
from  and  fince  the  death  of  the  faid  B  fenior, 
vhich  happened  on  the  day  of  ,  and ' 

all  and  fundry  charters,  difpoiitions,  &c.~-(in  com- 
monfirrn)—A^i>  the  purfuer  and  his  forefaids 
OUGHT  and  should  be  6rdain£D  to  be  infeft 
and  feifed  in  the  lands  and  others  forefaid  to  be 
adjudged,  to  be  held  by  them  of  the  immediate 
la\vful  fuperiors  of  the  fame,  in  the  fame  man* 
ner,  and  in  all  refpeds,  as  the  faid  B  fenior,  his 
predeceflbrs  or  authors,  held,  or  might  have  held 
the  fame,  or  as  the  faid  B  junior  might  hold  the 
fame  himfelf,  if  he  were  entered  heir  in  fpecial 
to  his  faid  deceafed  father ;  after  the  form  and 
tenor  of  the  forefajd  a£t  of  Parliament,  and  laws 
and  daily  practice  of  Scotland,  ufed  and  obferv-^ 
ed  in  the  like  cafes,  in  all  points*  ' 

Our  will  is,  &c.— (in  common  form^ 


Simmons  of  A^udkaUon^  proceeding  an  Letters 
of  General  SpecUd  Charge. 

(1^  grotmds  (f  debt  are  nairr^  — 

That,  upon  the  forefaid  grounds  of  debt,  the 
purfuer  raifed  letters  of  general  fpecial  charge,  at 
his  inftance,  againft  the  faid  B  jum*or,  which  are 

£  e  4  dated 


r 
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VnongouOj  lyes  forth,  and  tdll  not  entet  fautf^ 
lelf  heir  in  fpecial,  under  the  proper  cfaaraider, 
l0'hi»  {aid  father,  in  the  lands  and  other  heri«* 
tages  above  defcribed.  THE^Rfi^oRSy  n^e&ryit 
!s^  in  tercfts  of  the  IlQ,  of  Parliament  1672,  <:«  19, 
entitled,  "  AQ,  anent  adjudications, '^  that  fuch 
parts  and  portions  of  the  lands  and  odiel's  aftar 
mentioned,  which  pertain  heritably  to  the  iaid 
deceafed  B  fenior,  and  to  which  the  iaidi  B  junior 
might  fucceed^  If  he  were*  entered  heir  in  fpecial 
to  his  faid  deceafed  father,  together  with' the 
rents^  mails  and  dudes  thereof,  from  and  fince 
the  death  of  the  f^id  £f  fenior^  which  faappem^ 
on  the  '    day  of  ,  ouoht  and 

SHOUJ.B  be  4i>JUDO£i>  from  him,  by  decree  of  the 
Lords  of  Council  and  Seflion,  and.DiEC£RKSiy  and 
DECLARED  .to  pcftain  and  belong  to  the  purfuer, 
&c, — (.In  cammonjorm^  mtUyou  come  to  ihi$gart 
of  the  style) -t-Or,  otherwise,  al|  and  whole  the, 
lands  and  oth^s  after  mentioned,  pertaining  he- 
ritably .or  otherwife  to  the  faid  defender,  his 
predeceffors  or  authors,  viz.  all  and  whole-^ 
(here  describe  them) — together  with  all  right,  tide 
and  interiift,^  claitri  of  right,  pfop?rty  and  pbflef- 
iion^  which  the  laid  B  fenibi',  his  predece^nrs  or 
authors  hs^,  or  might  have  had^  to  the  lands  and 
other  heri^es:  .s^ve^delp-ibed,  or  to^  any  part 
or  portion  thereof,  or  which  the: faid  B  junior 
might  have,  were  he  lawfully  ferved  and  retou^ed, 
infcfti.aiid  feiled,  as. heir  in  fpecial  to  his  faid  de- 
ceafed 
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fitther,  in  manner  above  exprefled,  t6- 
getfaer  with  HI  rents,  mails  and  duties  thereof, 
from  and  iince  the  death  of  the  faid  B  fenior, 
l^hich  happened  on  the  day  of  ,  and 

all  and  fuhdry  charters,  difpofitions,  &c.~-(m  com- 
mon  Jbrm)— A^i>  the  purfuer  and  his  forefaids 
OUGHT  and  SHOULD  be  6rdain£D  to  be  infeft 
ahd  feifed  in  the  lands  and  others  forefaid  to  be 
adjudged,  to  be  held  by  them  of  the  immediate 
la\vful  fuperiors  of  the  fame,  in  the  (ame  man* 
ner,  and  in  all  refpeds,  as  the  faid  B  fenior,  his 
predeceflbrs  or  authors,  held,  or  might  have  held 
the  fame,  or  as  the  faid  B  junior  might  hold  the 
fame  himfelf,  if  he  were  entered  heir  in  fpecial 
to  his  faid  deceafed  father ;  after  the  form  and 
tenor  of  the  forefajd  a£t  of  Parliament,  and  lawsr 
and  daily  practice  of  Scotland,  ufed  and  obferv*^ 
ed  in  the  like  cafes,  in  all  points*  '' 

Our  will  is,  &c*— (in  common  form^ 


ft 

Simmons  of  A^udkalM/n^  frqceed&ng  on  Letters 
of  General  Special  Charge. 

(The  grounds  of  debt  are  mwroj^d  as  before)-^ 
That,  upon  the  forefaid  grounds  of  debt,  the 
purfuer  raifed  letters  of  general  fpecial  charge,  at 
his  inftance,  againft  the  faid  B  junior,  which  are 

£  c  4  dated 
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dated  smd  figneted  ^  and,  by  virtue 

thereof,  caufed  meflenger  pafs 

upon  the  day  of  »  and  lawfully 

command  and  charge  the  faid  B  junior,  to  pur* 
chafe  and  pf ocute  himfelf  lawfully  ferved  and  re- 
toured  heir  iii  general,  under  the  proper  charader^ 
to  his  faidi  deceafed  father,  and  thereby  e/tabliih 
in  his  perfon,  a  right  to  the  decrees  of  iale>  char« 
ters,  difpofitions,  procuratories  of  refignation,  pre- 
cepts  of  fafine,  and  other  rights  and  fecurides 
of  the  lands  and  other  heritages  after  defcribed, 
whereupon  ihfeftment  had  not  followed  in  £ivour 
of  B  fenior  his  father ;  and  that  within  forty  days 
after  the  date  of  the  faid  charge,  conform  to  a^ 
of  Parliament ;  to  the  efited,  and  with  certifica- 
tion as  is  expreffed  in  faid  letters  of  general  ipe- 
aal  charge ;  as  the  faid  bill,  decree  and  letters  of 
general  fpecial  charge,  with  the  executions  there* 
of,  more  fully  bear.  And  true  it  is,  that  the 
forefaid  fums  of  money,  principal,  intereft,  and 
liquidated  penalty,  contained  in  the  writs  above 
narrated,  aire  all  refting  unpaid,  ^nd  that  the  days 
of  the  faid  charge  are  elapfed ;  yet  the  purfuer  can 
neither  obtain  payment  thereof,  nor  fecurity  fo? 
the  fame,  and  the  faid  B  junior  wrongoufly  lyes 
forth,  and  will  not  enter  himfelf  heir  in  general, 
under  the  proper  characler,  to  his  faid  father  the 
faid  deceafed  B  fenior,  fo  as  to  carry  right  to  all 
decrees  of  fale,  charters,  difpbfitions,  and  other 

rights- 


rights  and  fecurldes  of  the  hnds  and  others  par« 
ticuhrly  after  defcribed,  whereupon  tnfeftmeat 
had  not  followed  in  fatour  of  th^  faid  B:  fenior^ 
as  aforefaid^  to  the  purfuer's  great  hurt  and  pre« 
judice.  Theretore,  neceffary  it  is  for  him,  that»* 
conform  to  the  a£):  of  Parliament  1672,  c.  19^  en^ 
titled,  ^^  A&  anent  adjudications, ''  fucb  parts  and 
portions  of  the  lands  and  odiers  under  written 
whiph  per^ned  to  the  faid  B  fenior,  wherehi  be 
was  not  infeft,  but  to  which  he  had  a  perfonal 
right  by  decree  of  fale,  charters,  difpofitionsi  pro-* 
curatories  of  refignation,  precepts  of  fafine,  ot 
other  rights  and  fecurities,  and  to  which  the  fiiid 
B  junior  might  eftablifh  a  right  in  his  perfon,  as 
heir  in  general,  under  the  pf  oper  chara:der,  to  his 
faid  decea&d  father,  ought  and  fhould  be  adjudg- 
ed from  him,  by  decree  of  the  Lords  of  Council 
and  Seflion,  and  decerned  and  declared  to  per- 
tain  and  belong  to  the  purfuer^  his  heirs  and  aifig^ 
nees,  as  fhall  be  worthy  and  will  fatisfy  the  fore* 
faid  fum  of  5  &€•  &C.- — (in  common  form 

as  directed  in  iJie  preceding  exampley-^OvL  o* 
THE  R WISE,  all  and  whole  the  lands  and  others  af- 
itr  mentioned,  pertaining  heritably  or  otherwife 
to  the  faid  defender,  his*  predeceffbrs  or  authors, 
viz.  ALL  and  wrioLE— ^(A<?re  describe  the  suh^ 
jects^-^zs  the  faid  lands  are  more  particularly 
bounded  and  defcribed  in  the  decrees  of  lale^ 
charters,  difpoiitions,  procuratories  of  reiigna« 
tion,  precepts  of  fafine^  or  other  rights  or  fec«l«* 

ritie& 
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rides,  to  all  which  the  ikid  B  jun.  is  charged  t0 
make  up  a  title  as  heir  io  goieral  to  his  fiud  de« 
ceaied  £ither,  iantanner  before  Specified,  ought 
and  SHOULD  be  adjubged  from  the  defender, 
and  all  others  having  or  pretending  to  have  right 
therecO)  and  decerned  and  declared,  by  de« 
cree  of  our  faid  Lords,  to  pertain  and  belong  to 
the  purfuer  and  his  fore&ids  heritably,  in  payment 
aaid  fatisfa&ion  to  them  of  the  forefaid  principal 
fum,  &c.  &c. ;  and  the  purfuer  and  his  forefaids 
OUGHT  and  should  be  ordained  to  be  infeft 
and  feifed  in  the  lands  and  others  forefaid,  fo  to  be 
adjudged ;  to  be  held  by  them  of  the  immediate 
lawful  fuperiors  of  the  fame,  iii  the  fame  manner, 
and  as  freely  in  all  refpeds,  as  the  faid  B  lenior, 
his  predeceffors  or  authors,  held,  or  might  have 
held  the  fame,  or  as  the  faid  B  junior  might  hold 
the  fame  himfelf,  if  he  were  entered  heir  in  go* 
neral  to  his  faid  deceafed  father  ;  after  the  form 
and  tenor  of  the  forefaid  aft  of  Parliament,  and 
laws  smd  daily  praflice  of  Scotland,  ufed  and  ob« 
ierved  in  the  Kke  cafes,  in  all  points. 
OvR  WILL  IS,  &c.  (in  comnonform.) 


3,  Tfli 


6fi    • 
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s.  The  Sta^e  of  the  t)£BT. 

The  third  ground  of  variation  oil  our  pre* 
ient  form,  arifes  from  the  fituation  of  th^  debt,, 
thus  i  1.  Where  the  debt  is  not  conftituted  by 
a  bohd|  bill,  or  legal  obligation  granted  by  th^ 
debtor,  or  contained  in  a  deed  to  which  he  iir 
a  party,  it  iriuft  be  conflituted  by  the  decree  of 
a  Ck)urt,  which  is  termed  a  decree  of  con^* 
ftiliition.  The  form  of  this  decree  I  need  not 
pyr^  lince  it  muft  Vary  with  the  circiimftances 
of  the  cafe,  and  be  regulated  by  the  forms  of 
anions  already  confidered  in  a  preceding  head 
of  our  fubjed  1  and  the  adjudication,  follow* 
ing  on  the  decree  of  conltitution,  has  nothing 
in  it  peculiar. 

a,*  jin  articulate  a^^uJicatJon.-^^lt  fometimes 
happens,  that  an  adjudication  is  led  for  morie 
debts  than  one,  and  *  vdbere"  they  are  all  accu« 
mulated  together,  an  error,  or  an  omiflion  in 
any  one  of  them,  may  prove  fetal  to  the  wholes 
The  pfadice,  therefore,  is  to  accumulate  the 
debts  feparately  j  and  this  is  termed  an  articu- 
late adjudication.  But  it  is  material,  that  there 
ihould  be  proper  conclufions  in  the  fummons, 

tQ 
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to  authorife  thefe  feparate  accumulations ;  md 
therefore  the  general  adjudication  ought  to  be 
expreflecj  in  this  manner 

Or  otherwise,  all  and  whole  die  lands  and 
others  after  mentioned,  pertaining  heritably  or , 
otherwife  to  the  faid  defender,  his  predecefibrs  or 
atithors,  vi2.  all  and  whole— (Aere  describe 
fhemy^vjith  the  teinds,  parfonagd  and  vicarage 
thereof,  and  all  right,  title  and  intereft,  &c;  &c.^ 
OUGHT  and  should  be  ai>jui>ged  ^om  the* 
defender,  and  all  others  having  or  pretending  to 
have  right  thereto,  and  decbrkbd  and  declare 
ED,  by  decree  of  our  faid  Lords,  to  pertain  and 
belong  to  the  purfuer  and  his  forefaids,  heritably, 
for  payment  and  fatisfa£tion  to  them  of  the  fore- 
faid  fums  of  money,  viz,  of  the  (aid  principal 
fum  of  I  del.  Sterling,  contained  hi  the  faid  bill, 
and  of  the  intereft  thereof  from  the  fard  term  of 
payment,  to  the  date  of  the  decree  to  follow  here^ 
on ;  and  of  the  faid  fuin  of  5001^  Sterling,  con- 
tained in  the'  faid  bond,  with  lool.  Sterling,  of  i 
penalty,  incurred  through  failure^  and  of  the  in-  > 
tereft  of  the  faid  principal  fum,  from  the  term  of . 
^  to  the  date  of  the  decree  to  follow  here- 
on,  as  the  faid  fums  fhall  extend,  when  Separately 
accumulated,  at  the  date  of,  the  decree  of  adju- 
dication  to  follow  hereon,  and  of  the  annualfent 
of  the  faid  refpedlive  accumulated  fums,  during 
(he  not  redemption  of  the  lands  and  others  fore- 
faids 
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faid,  over  and  above  the  compofition  to  the  fa- 
periors,  and  expenfes  of  the  iofeftment  to  follow 
on  the  faid  decree  of  adjudioation,  with  the  inte- 
rjeft  of  the  faid  $xpenfe»  from  the  term  of  dif- 
burikig  the  fame,  during  the  not  redemption  ; 
AND  the  purfuer  and  his  forefaids  ought  and 
SHOULD  be  pRj>AiN£D  to  be  infeft,  feifed;  ^c« 
&c.  (in  ccnmpm /bm^) 

8.  An  ac^uScation  on  an  heritable  fecurlt)\ 
^— The  obje£t  of  this  diligence,  is  to  make  the 
intereft  which  has  fallen  due,  accumulate  intp 
a  principal  fum,  and  bpar  intereft.  With  this 
view  it  is  commpn  to  adj  udge  upon  an  herita- 
ble bond ;  but,  of  old,  there  was  the  further 
view  of  making  the  intereft  on  thefe  accumu-* 
lations  rank  in  the  fame  place  vnth  the  debt  it- 
felf ;  and  this  was  attained,  by  making  the  ad- 
judication proceed  on  an  a^on  of  poinding^ 
the  ground. 


Summons  of  pohi^g  Hie  Ground. 

G£ORG£,  &c.  Whereas,  &c,  OurLoviteA, 
That  he  ftands  infeft  and  feUed  in  all  and  whole 
^n  annuftlrent  of  25I.  Sterling,  or  fuch  an  annual- 
^cnt,  lefs  or  more,  as  fhall  correfpond  to  the  fum 
^i  500I.  Sterling,  yearly,  to  be  uplifted  and  taken 

at 
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at  two  terms  in  the  year^  Whitfunday  and  Mar*' 
tinmas,  by  equal  portions,  beginning  the  firft  term's 
payment  thereof,  at  the  term  of 
for  the  half-year  immediately  preceding,  and  fo 
forth,  yearly  and  termly  thereafter,  at  the  terms^ 
and  by  the  proportions  forefaid,  furth  of  all  and 
WHOLB — (here  describe  the  lands) — or  furth  of  any 
part  or  portion  of  the  faid  lands  and  others,  mails, 
ifarms,  profits  and  duties  of  the  fame ;  and  in  the 
faid  lands  themfeives,  in  fecurity  to  him  of  the 
forefaid  fums  of  principal  and  intereft,  and  of 
lool.  Sterling  of  liquidated  penalty  in  cafe  of  fail- 
ure,  and  that  conform  to  an  inftrument  of  fafine, 
in  the  purfuer^s  favour,  dated  and 

duly  regiftered  in  the  ,  proceeding  on  aa 

heritable  bond,  by  the  faid  B,  to  the  purfuer,  of 
date  .  .  t^  And,  true  it  is,  that  the  faid  annual- 
rent  from  the  term  of  is  ftill  reding  owing, 

and  that  the  purfuer  has  often  defired  and  requir* 
ed  the  faid  B,  proprietor  of  the  faid  lands,  and 
C^  P,  &Ct  tenants  therein,  to  make  payment  to 
him  of  the  bygone  annualrents  ;  yet  they  not  only 
refufe  fo  to  do,  but  will  not  fuffer  the  ground  to 
be  poinded  for  the  fame ;  therefoae  our  letteri 
ought  to  be  ordained,  by  decree  of  our  Lords  of 
Council  and  SeiEon,  to  be  direfted,  at  the  ihftance 
of  the  faid  A  purfuer,  againft  the  faid  defender,  ta 
meflengers  at  arms,  our  (heriffs  in  that  part,  charge 
ing  them,  conjun^ly  and  feveraliy,  to  pafs,  and  14 
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our  name  aad  authority,  fearch  for,  feek,  fence,  ar« 
reft,  apprife,  compel,  poind  and  diftrain,  all  an<i 
SUNDRY  the  faid  B,  C  and  D,  &c.  their  readied 
moveable  goods,  gear,  corns,  cattle,  horfe,  nolt, 
iheep,  infight  plenifliing,  and  others  whatfoever, 
poindable  or  diftrainable,  upon  the  grounds  of  the 
faid  lands ;  but,  in  fo  far  as  relates  to  the  faid  tev 
nants,  to  the  extent  of  the  rents  only  which  may 
be  payable  by  them ;  and  make  payment  thereof 
to  the  avail  and  quantity  of  the  annualrents  by- 
gone, reding  unpaid,  and  in  time  coming  during 
the  not-redemption  ;  the  terms  of  payment  there^ 
o  /being  always  firft  come  and  bygone ;  and  to 
make  the  faid  purfuer  completely  fatisHed  and  paid 
of  the  fame ;  after  the  form  and  tenor  of  the  fai4 
infeftment,  laws  and  daily  pradice  of  Scotland, 
ufed  and  obferved  in  the  like  cafes,  in  all  points* 
Our  will  is,  &c.  in  common  Jbrrru 

On  this  fummons,  decree  of  poinding  the- 
ground  will  be  given,  which  is  the  warrant  cf 
the  following  letters. 

Letters  qf  Poinding  the  GrowuL 

G£ORgc,  Set,    Whereas  it  is  humbly  meant 

and  ihown  to  us  by  our  lovite,  A,  That  upon  the 

day  of  ,  he  obtained  decree  and 

fentence  of  poinding  the.ground,  at  his  inftance, 

before  our  l^ords  of  Cou)icil  and  SelGon,  againft 
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Bs  prq>rietor  of  the  lands  (^  ,  and  C,  S^ 

&c.  tenants  therein,  jdzcerning  and  ordainiko. 
letters  of  poinding  the  grQund  to  be  dire&ed,  at 
the  complainer^s  inftance,  to  meflengers  at  arms^ 
cur  (hcriffs  ip  that  part,  charging  them,  jointly 
and  feverally,  to  paf^  and  fearch  for,  fence,  arreft, 
^pprife,  cpmpel,  poind  and  diftrain,  a|^l  and  sun? 
PRT  the  readieft  moveable  goods,  gear,  corns, 
cattle,  horfe^  nolt,*  flieep,  infigbt  pleniihing  an4 
others  whatfoever,  poinda|>Ie  or  diftrainable,  upon 
the  grounds  of  the  faid  lapds }  but,  In.  (q  iar  as 
relates  to  the  faid  tenants,  to  the  extent  of  th<; 
rents  only  which  pay  be  payable  by  them  re- 
fpedively ;  in  payment  and  fatis&ction  to  the  faid 
A,  of  the  annualrent  of  the  principal  fum  of 
ceoL  Sterling  from  and  iifice  ,  ^nd  in 

time  coming  during  the  not-redemption ;  the 
terms  of  payment  thereof  being  jilways  firft  comf 
and  bygone  j  all  contained  in  and  due  in  terms  of 
an  initrument  of  fafine,  d^ted  $  recorded 

,  and  proceefling  on  an  heritable  bond, 
of  date  ,  granted  by  the  faid  B  to  the  fai4 

complainer,  in  manner  more  fully  mentioned  in 
the  faid  decree,  as  the  fame  in  itfelf  bears. 

Our  will  is  herefore,  that  ye,  in  our  name 
apd  authority,  fearch  for,  fence,  ar^eft,  apprife, 
compel,  poind  and  dlftrain,  all  and  fundry  thq 
readieft  moveable  goods,  of  every  denomination, 
poiiidable  and  ^iftpjP^l^l^^  ^^^^^>  ^^  ^^^^  ^^ 
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hereafter  happen  to  be,  on  the  grounds  of  the 
lands,  and  others  forefaid :  But,  in  fo  far  as  relates 
to  the  faid  tenants,  to  the  extent  of  the  rents 
only  which  may  be  payable  by  them  refpeclively, 
MAKE  PENNY  thereof,  to  the  avail  and  quantity  of 
the  fums  before  mentioned,  and  fee  our  faid  Lo- 
Vite  completely  fatisfied  and  paid  thereof,  after 
the  form  and  tenor  of  the  faid  decree  in  all  points. 
According  to  justice,  as  ye  will  anfwer  to  us 
thereupon,  which  to  do  we  commit  to  ydu^  and 
each  of  you,  full  power  by  thefe  our  letters,  de- 
livering them  by  you,  duly  executed  andindorfed, 
again  to  the  bearer.  Given  under  our  fignet  at 
Edinburgh,  the  day  of  ,  in  the 

44th  year  of  our  reign,  1804. 

Per  decretum  dominorum  Concilii. 


Hummons  cf  Adju&cation  proceeding  on  a  Pmnd- 

ing  of  the  Ground* 

George,  &c.  Whereas,  &c.  ourloviteA, 
than  B,  by  his  heritable  bond  of  date  , 

BOUND  and  obliged  him,  &c. ;  In  further  fecurity 
and  more  furc  payment  of  wfiich  fums  of  money, 
the  faid  B  bound  and  obliged  him,  his  heirs  and 
fucceffors^  to  infeft  and  feife  the  purfuer,  his  heirs 
and  aflignees^  not  only  in  all  and  whole  an  an* 
nualrent  of  2^\i  Sterling,  or  fuch  an  annualrent 

VOL.  VI,  *  F  f  ^ 
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as  fliould  by  law  correfpond  to  the  laid  principal 
fum  of  25I.  Stcriifig,  yearly,  to  be  uplifted  and 
taken  at  two  terms  in  the  year,  Martinmas  and 
Whitfunday,  by  equal  portions,  beginning  the 
firft  term's  payment  thereof  at  the  term  of  Mar- 
tinmas then  next,  for  the  half  year  preceding, 
and  the  fecond  term  of  payment  at  Whitfunday 
thereafter,  in  full  of  the  firft  year's  annualrent, 
and  fo  forth  yearly  and  termly  thereafter,  dur- 
ing the  not  redemption  thereof,  furth  of  all  and 
whole  the  lands  and  others  after  fpecified,  viz. 
(Jiere  describe  the  lands)  or  furth  of  any  part  or 
portion  thereof,  readieft  rents,  mails,  farms,  pro- 
fits and  duties  of  the  fame ;  But  also  in  the 
faid  lands  and  others  th^nlfelves,  in  fecurity  to 
him  of  the  faid  fums  of  money,  principal,  intereft 
and  penalty  above  exprefled  ;  On  which  herit- 
able bond  the  purfuer  was  duly  infeft  in  the  faid 
annualrents,  as  well  as  in  the.  foresaid  lands 
themfelves,  in  fecurity  as  aforefaid,  as  the  inftru- 
ment  of  fafme  following  thereon,  of  date 
'and  recorded .  bears  ;  upon  which  infeft- 

ment  of  annualrent,  the  purfuer  obtained  decree 
of  poinding  the  ground,  at  his  inftance,  befi)re  the 
Lords  of  Council  and  Seffion,  agaihft  the  faid  B, 
and  C  and  D,  &c.  tenants,  in  the  faid  lands, 
DECERNING  and  ORDAINING  letters  of  poinding 
the  ground  to  be  direfted,  at  the  purfuer's  inftance, 
fo  meflengers  at  arms,  our  iheriffs  in  that  part^ 

charging 
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charging  them,  jointly  and  feveraily,  to  pafs  and 
fearch  for,  fence,  arreft,  apprife,  compel,  poind 
and  diftrain,  all  and  fundry,  the  readieft  move- 
able goods,  gear,  corns,  cattle,  horfe,  nolt,  iheep, 
and  other  moveable  goods  of  every  denomina- 
tion, poindable  or  diftrainable,  on  the  faid  lands 
and  others,  in  payment  and  fatisfadipn  to  the  piir- 
fuer,  of  the  forefaid  annualrents  refting  unpaid, 
and  of  fuch  as  ihould  thereafter  fall  due,  during 
the  not  rediemption,  the  term  of  payment  there- 
of being  always  firft  come  arid  bygone  :  That 
upon  the  faid  decree,  the  purfuer  raifed  letters  of 
poinding  the  ground,  which  are  dated  and  fignet- 
cd  ,  and  by  virtue  thereof  caufed 

meffenger  at  arms  pafs,  on  the  day  of 

,  in  order  to  poind  and  diftrain  the  whole 
goods  and  efFeds  upon  the  ground  of  the  fore^ 
faid  lands,  in  payment  of  che  faid  annualrents ; 
but  he  returned  an  execution,  of  date 
bearing,  that  no  goods  or  effeQs  whatfoever,  at 
lead  none  fufficient  to  anfwer  the  faid  annualrents, 
could  be  found  on  the  faid  lands,  to  be  poinded 
by  virtue  of  the  faid  letters ;  as  the  faid  feveral 
writs  in  ihemfelves  more  fully  bear.  And  true  it 
IS,  that  the  fums  of  money  forefaid,  principal,  in- 
tereft  and  penalty,  are  all  juftly  refling  and  un* 
paid,  and  that  the  purfuer  has  often  defired  the 
faid  B  to  make  payment  to  him  thereof;  yet  the 
purfuer  can  neither  get  payment  thereof^  nor  fe- 

f  {  2  curity 
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curity  for  th^  fame  ^  therefore  neceflary  it  tsy 
that,  in  terms  of  the  ad  of  Parliament  1672, 
c.  19,  entitled,  '  A&.  anen't  adjudicatioils^  ^  fucb 
parts  and  portions  of  the. lands,  and  others  aftet^' 
mentioned,  >vhich  pertain  to  the  faid  B,  ought 
and  should  be  adjudged,  by  decree  of  our  Lords 
of  Council  and  Seffion,  and  decerk'ed  and  m- 
cLared  to  pertain  and  belong  to  thepurfiter,  his' 
heirs  and  afligneesf  as  jSiall  be  worth,  and  will  fa- 
tisfy  and  pay  to  him  the  fums  of  money  forelaid, 
VIZ.  the  forefaid  principal  funi,  and  penalty  cor- 
refponding  thereto,  with  the ,  faid  annualrents 
from  the  faid  to  the  date  of  the  decree 

to  follow  hereon,  and  a  fifth  part  more,  &c.  &c. 
&c.  Or  otherwise,  all  and  whole  the  lands 
and  others  aftef  fpecifkd,  pertaining  heritably, 
or  otherwife,  to  the  faid  B,  his  predeceflbrs  or 
authors,  viz.  all  and  whole  (here  take  in  the 
lands)  together  with,  all  right,  title  and  intereit, 
claim  of  right,  property  and  poifeffion,,  which 
the  faid  B,  his  predecefibrs  or  authors  have,  had, 
or  may  claim,  or  pretend  to  the  fame,  or  any  part 
or  portion  thereof ;  and  all  and  fundry  charters, 
&c.  ought  and  should  be  adjudged  from  the 
defender,  and  all  others  having  or  pretending  to 
have  right  thereto,  and  decer^jed  and  declar- 
ed, by  decree  of  our  faid  Lords,  to  pertain  and 
belong  to  the  purfuer  and  his  forefaids,  heritably, 
for  payment  and  fatisfaftion  to  them,  of  the  fums 

of 


OF  POWDINO  THE  /GROUND.  453 

,of  money  forefaid,  viz.  of  the  faid  principal  (max 
pf  and  of  penalty  correfponding 

thereto,  and  .the  faid  annualrents  from  the 
to  the  djate  of  the  4ecree  of  adjudication  to  follow 
hereon,  contained  in  ^d  due  by  the  faid  herita- 
ble feouity,  and  decree  and  letters  of  poinding 
the  ground  before  narrated,  as  th^  ffdd  fums  ftall 
^tend  to,  when  refpe<£HveIy  accumulated  at  the 
date  of  the  decree  of  adjudication  to  follow  hereon; 
together  with  the  due  ^nd  ordinary  annualrent  of 
the  faid  refpe£Uye  accumulated  fums,  during  th^ 
not  redemption  of  the  lapds  and  others  forefaid, 
oyer  and  above  the  compolition  to  the  fuperjor^^ 
i&c.  &c.  &c.  (in  cpmfnpnjppn.) 


4.     THE  STATE  OF  THE  SUBJECT  TO  BB  AD- 

JUDGED. 

The  variations  arifing  from  the  nature  of 

«      *  •     - 

the  fubjed  to  be  adjudged,  will  be  explained 
in  the  following  examples. 


1,   Jidjudication  of  a  Tack, 

The  debt  on  which  the  adjudication  procee4$» 
will  be  narrated  in  common  form.  "  And  tru^ 
IT  js^  that  the  forefaid  fums  of  money,  principal^ 

F  f  3  intereft 
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inrereft  and  expenfes,  contained^  &c.  are  aU 
refting  unpaid^  and  that  the  complainer  can  get 
no  payment  thereof,  nor  fecurity  for  thtf  fame : 
Therefore,  neceflary  it  is,  in  terms  of  the  afl:  of 
Parliament  1672,  c.  19,  entitled,  ^A€t  anent  ad- 
judications, "  that  fuch  parts  and  portions  of  the 
faid  B's  right  in  the  lands  and  others  after  men- 
tioned, contained  in  the  tack  after  fpecified,  grant- 
ed to  the  faid  B,  together  with  the  faid  tack  it- 
felf,  in  fo  far  as  it  confers  on  the  faid  B  any 
right  to  thefe  parts  of  the  faid  lands,  ought  and 
fhould  be  adjudged  from  the  faid  B,  by  decree 
of  the  Lords  of  Council  and  SefCon,  and  de- 
cerned and  declared  to  pertain  and  belong  to 
the  purfuer,  his  heirs  and  aflignees,  during  the 
currency  of  the  faid  tack,  as  will  be  worth,  and 
fatisfy  and  pay  to  them  the  forefaid  principal 
fum,  &c.  &c.  and  a  fifth  part  more  of  the  faid 
principal  fum,  in  refpeft  the  purfuer  will  there- 
by want  the  ufe  of  his  money,  and  be  oblig- 
ed to  take  land  for  the  fame ;  and,  for  that  eSefi, 
mutual  probation  ought  to  be  taken  of  the  value 
bf  the  lands  and  others  after  fpecified  ;  An,b  the 
faid  B  OUGHT  and  should  produce,  before  our 
faid  Lords,  the  tack  of  the  faid  lands  and  others, 
with  all  other  writs  or  titles  relative  thereto,  and 
deliver  the  fame,  or  fufEcient  tranfumpts  thereof, 
to  the  purfuer,  purge  the  faid  lands  of  all  encum- 
brances affecting  the  fame,  renounce  his  polTefBon 
thereof,  ratify  the  decree  to  follow  hereon,  and 
•  obfervc 
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obferve  i^hat  elfe  is  prefcribed  by  the  forefaid 
zSt  of  Parliament.  Oa  otherwise,  all  and 
whole  a  tack  dated  ,  granted  by 

to  the  faid  B,  whereby  the 
faid  fet,  and  in  tack  and  alTeda^ 

tion  let  to  the  £ud  B,  and  his  heirs,  all  and 
WHOLE'— (here  narrMs  the  ifefl^e)— and  all  rights 
title  and  intereft,  petitory  or  poffeffory,  of  and  con- 
/derning  the  fame,  pertaining  to  the  faid  B  and  his 
forefaids,  ou^ht  and  sHOtiLX)  be  adjudged  from 
the  faid  defender,  and  decerned  and  declared^ 
by  decree  of  our  laid  Lords,  to  pertain  and  belong 
to  the  purfuer  and  his  forefaids  heritably,  for  pay* 
ment  and  fati^faiStion  to  them  of  the  forefaid  prinr 
cipal  fum,  &c.  &c.  contained  in,  &c.  as  the  fame 
fhall  extend  when  accumulated  ^t  the  4^te  of  the 
decree  of  adjudication  to  follow  hereon,  and  of 
the  at^iu^lrent  of  the.  faid  accumulated  fum,  dur- 
ing the  not  redemption  of  the  lands  and'  others 
forefaid,  after  the  form  and  tenor  of  the  forefaid 
aQ:  of  Parliament,  laws  and  daily  practice  of  Scot- 
land, ufed  and  obferved  in  the  like  cafes,  in  all 
points. 

Our  will  is,  &c.    {In  mnmonform.^ 


F  f  4  2.  Adjudication 


4^6      ADJUD.  FROM  AN  HEIR,  OF  THE  FACULT* 


2.  A  (judication  Jrcm  an  Heitj  of  the  Facu^ 
of  reducing  a  Dcath^bed  Deed  done  to  Us 
prejudice^ 

(The  grounds  of  debt  will  be  narrated  in  com« 
mon  form.)— ^Therefore,  neceffary  it  is  for  the 
purfuer,  that  conform  to  the  aft  1672,  c.  19,  en- 
titled, ^'  AGt  aqent  adjudications, "  fuch  parts  and 
portioAs  of  the  lands  and  others  under  written, 
with  all  right,  title  and  intereft,  which  the  faid 
3  defender  has,  or  may  claim,  or  have  right 
thereto,  as  heir  to  B  fenior,  and  particularly,  with*. 
out  prejudice  to  the  faid  genoality,  all  tight, 
power  and  faculty  competent  to  the  defender,  to 
reduce  a  difpc^tion  of  the  faid  lands  and  others 
granted  on  death-bed  by  the  faid  B  fenior,  to 

,  dated  ,  in  prejudice 

of  the  faid  defender  as  .heir  fbrefaid,  and  Uiat  m 
fb  far  as  the  fame  concerns,  or  may  relate  to 
thofe  parts  and  portions  of  the  faid  lands  and 
.olhers,  ought  and  fliould.  be  adjudged,  hy  de- 
cree of  our  Lords  of  Council  and  Seflion,  A'om 
the  faid  B  junior,  and  decerned  and  declared 
to  pertain  and  belong  to  the  faid  A,  his  heirs 
and  affignees',  as  are  worth,  and  ^11  fatisfy  iand 
pay  the  forefaid  fum,  &c.  &c.  together  with  a 
fifth  part  more,  in  rcfpeft  the  purfuer  will  be 
obliged  to  take  land  for  hi^  money,  over  and 

'  .     r  above 


^ 
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^bove  the  compbfllion  to  the  fuperiors,  and  ex* 
penfes  of  infeftment  to  follow  on  the  faid  decree  j 
AND  for  that  eflfea,  mutual  probation  ought  and 
fliould  be  taken  of  the  value  of  the  lands  and- 
others  after  fpectfied ;  and  the  faid  B  junior  ought 
and  SHOULD  produce,  before  our  faid  Lords,  the 
whole  writs  and  cvidents,  old  and  new,  of  apd 
concerning  the  faid  lands  and  others,  to  be  feen 
and  confidered  by  our  faid  Lords,  in  order  that 
they  may  determine  whether  the  right  be  fuffi* 
cient,  and  the  progrefs  full  and  complete,  afi^ 
what  warrandice  the  faid  B  junior  (hall  be  liable 
in  to  the  purfuer  j  and  in  cafe  the  right  be  good, 
and  the  progrefs  complete,  the  faid  B  junior 
OUGHT  and  should  be  decerned  and  ordain* 
ED,-  by  decree  forefaid,  to  purge  all  real  incum- 
brances affeding  the  faid  lands  and  others,  and 
to  deliver  to  the  purfuer  the  principal  writs  and 
eyidents  of  the  fame,  or  judicial  tranfumpts  tbere^ 
of,  to  the  extent  of  a  legal  progrefs  ;  to  recover 
polfeffion  of  the  faid  lands  and  others,  ratify  the 
decree  to  follow  hereon,  and  obferve  what  clfe 
U  prcfcribed  by  the  forefaid  z&  of  Parliament* 
Or  OTHERWISE,  all  and  fundry  the  lands  and 
others  under  written,  penaining  heritably,  or 
otherwife,  to  the  faid  defender,  viz.  all  and, 
WHOLE — (kere  describe  themy^znd  all  right,  title 
and  intereft,  which  the  fsud  defender  has  or  may 
claim  or  pretend  thereto  ais  heir  forefaid,  or  other- 
yife,  to  the  faid  deceafed  B  junior  ;  particularly  all 
'  power 
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power  and  faculty  competent  to  the  faid  defender, 
to  reduce  the  forefaid  difpofitioa  granted  oa  death- 
bed by  the  faid  B  fenior,  to  the  fidd 
of  the  forefaid  lands  and  others,  in  prejudice  of 
him  the  Odd  B  junior,  as  heir  forefaid.  Together 
with  all  and  fundry  charters,  difpofitions,  &c.  ^c^ 
— (I7i^  rest  is  in  conmonjbrm,) 


3,    Adjudication  of  a  Sight  constituted  hy  an 

Adjtcdication. 

I  shall  give  such  parts  anbf  of  the  form  as  are 
jMicu&zr— Therefore,  neceflary  it  is,  in  terms  of 
the  ad  of  Parliament  1671,  c.  19,  entitled,  ^^  AQl 
anent  adjudications,  '*  that  fuch  parts  and  portions 
of  the  lands  and  others  after  defcribed,  contained 
in  the  decree  of  adjudication  after  mentioned, 
obtained  at  the  inftance  of  B,  ought  and  should 
be  ADJUDGED  from  B,  by  decree  of  our  Lords 
of  Council  and  Seffion,  and  decerned  and 
DSCLARBD  to  pertain  and  belong  to  the  purfuer, 
his  heirs  and  ajifignees,  as  (hall  be  worth,  and  will 
fatisfy  and  pay  them  the  forefaid  principal  fum 
of  ,  &c.  &c.  and  a  fifth  part  more  of 

the  faid  principal,  in  refpeft  the  purfuer  will 
thereby  want  the  ufe  of  his  money,  and  be  ob- 
liged to  take  land  for  the  fame,  over  and  above 

tht 
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the  compoiition,  &c.  &c.  &c.  Or  otherwise, 
all  and  whole  the  lands  and  others — (describe  them 
as  in  the  decree  of  adjtidicatiori)--^vJnicH  lands 
and  others  above  written  were,  by  decree  of  ad- 
judication,  of  date  the  day  of  , 

obtained  before  our  faid  Lords  of  Council  and 
Seffion,  at  the  inftance  of  the  faid  defender^ 
againfl:  C,  adjudged  from  the  faid  C,  and  de- 
pERNED  and  DECLARED  to  beloug  to  the  faid  B, 
his  heirs  and  alSgnees,  in  payment  and  fatisfac- 
tion  to  them  of  the  fum  of  ,  &c.  &c. 

and  of  the  annualrents  of  the  faid  accumulated 
fum  during  the  not  redemption  of  the  lauds  and 
others  forefaid,  over  and  above  the  compofition 
to  the  fuperiors,  and  expenfe  of  the  infeftment 
to  follow  on  the  faid  decree  of  adjudication,  with 
the  intercft  of  the  faid  expenfe  from  the.  time 
of  difburfing  the  fame  ;  togeth:er  with  the  faid 
decree  of  adjudication  itfelf,  and  whole  fums  there- 
in contained,  the  ground  right  and  property  of 
the  faid  lands,  and  all  right,  title  and  intereft 
whatfoever,  of  and  concerning  the  fame,  any  way 
competent  to  the  faid  B,  together  with  all  and 
fundry  charters,  difpofitions,  &c. — (the  rest  in 
mmmonjbrm.) 


4.  Adjudication 
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4«  AdjUfdiccL^on  qf  a  Bond$  secluding  Ea:ecut 

tprsj 

Therefore,  neceflary  it  is,  tjiat  in  terms  of  th^ 
a£t  of  Parliament  1672,  c  19,  entitled,  '  Adanent 
Adjudications/  fuph  p^rts  and  portions  of  the  fum 
of  money  contained  iff  a  boi^d  pertaining  to  the 
faid  B,  of  date  '  ^  ij^hereby  L  bound 

9nd  03LIGSD  himfelf,  his  heirs,  executors  and 
fucceflbrs  whomfoever,  to  pay  tq  the  faid  B  and 
his  heirs,  fecluding  his  executors,  al;.  and  whole 
the  fum  of  Sterling  of  principal,  againft 

the  term  of  then  next,  wiil^ 

money  forefaid  of  liquidated  penalty  in 
case  of  failure,  and  the  legal  intereft  of  the  faid 
principal  fum  from  the  forefaid  term  of  pay- 
inent,  and  thereafter  during  the  not-payment  of 
the  fame,  together  with  the  fai^i  bond  itfelf,  in 
fo  far  as  the  fame  relates  thereto,  ought  and 
(5HOUI-D  be  ADJUDGED  from  the  faid  B,  by  decree 
of  our  l^ords  of  Council  and  Seffion,  and  de- 
cerned and  DECLARED  to  pertain  and  belong  to 
the  purfuer,  and  his  heirs  tod  affignees,  as  are 
worth,  and  will  fatisfy  and  pay  the  forefaid  prin- 
cipal fum,  &c,  &c.  and  a  fifth  part  more  of 
the  faid  principal  fum,  in  refpeft  the  purfuej  will 
want  the  ufe  of  his  money,  as  the  fame  fhall  ex- 
tend, at  the  date  of  the  decree  of  adjudication 


\  f 
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tb  follow  hereon :     And^  for  that  elFeft,  mutual    •- 
probation  ought  and  should  be  taken  of  the 
value  of  the  faid  bond  granted  by  the  .faid  L  to 
Iiyim,  and  iums  of  money  therein  contained;  and 
the  faid  B  ouoHt  and  should  produce,  before 
om  faid.  Lords,  the  forefaid  bond,  and  all  dili^ 
gence  that  has  followed^  and  other  rights  and 
fecurities  granted  to  him  concerning  the  fame,  to 
be  feen  and  confidered  by  our  faid  Lbrdi^  in  or- 
der that  they  may  determine  whether  the  faid 
B's  right  to  the  fums  of  money  therein  contained 
be  fufficient^;  and  wh^t   warrandice  the  faid  B 
fliall  be  liable,  in  to  the  purfuer  j  and  in  cafe  the 
faid  B's  right  be  goodj  he  ought  and  should  be 
decerned  and  ordainId,  by  decree  forefaid,  to 
purge  all  incumbrances  and  diligence   affedling 
the  faid  bond  and  fums  thereby  due,  deliver  up 
the  fame,  or  an  extraft  thereof  to  the  purfuer^ 
with    all    diligence   following   thereon,    and   all 
fights  and  fecurities  granted  to  him  conceffl^hg 
the  fame,  with   a  fufEcient   conveyance  thereof^ 
to  the  extent  of  the  fums  fo    td   be  adjudged  ^ 
ratify  the  faid  decree  of  adjudication,  give  fuch 
warrandice   aS  the  faid   Lords    fKall   defermine^ 
and  perform  what  elfe  is  prefcribed  by  the  fore- 
fiaid  ad  of  Parliament:   Or  otherwise,  aLl  and 
whole  the  right  and  property  of  the   forefaid 
bond  granted   by  the  faid   L   to   the  defender, 
whole  fums,  principal,  interefl:  and  penalty  there- 


r 


462  JPROCISDINOS  IK  COtlUT^ 

by  due,  with  all  right,  title,  and  fecurities  of 
and  concerning  the  fame,  pertaining  and  com* 
petent  to  the  faid  B,  and  all  reverfions  of  the 
fame,  legal  and  conventional,  ought  2nd  should 
be  ADJUDGED  from  the  defender,  and  all  others 
having,  or  pretending  to  have,  right  thereto,  and 
DECERNED  and  DECLARED,  by  decrec  of  our 
faid  Lords,  to  pertain  and  belong  to  the  pur* 
fuer  and  his  forefaids,  for  payment  and  fatis- 
fadion  to  them  of  the  forefaid  principal  fum, 
&c.  &c.  &c.  as  the  fame  ihall  extend,  when 
accumulated,  at  the  date  of  the  faid  decree  of 
adjudication  to  follow  hereon,  and  of  the  annual- 
rent  of  the  faid  accumulated  fum  during  the  net 
redemption  J  after  the  form  and  tenor  of  the 
faid  ad  of  Parliament,  laws  and  daily  pradice 
of  Scotland,  ufed  and  obferved  in  the  Uke  cafes, 
in  all  points. 

Our  will  is,  &c. 


3.     Of  the  PROCEEDlNGfi  IN  CouRT. 

The  adjudication  is  executed,  called,  and 

enrolled,  like  any  other  adion.     But  the  h^ 

giflature,  in  order  to  leflen  the  expenfe,  has 

prefcribed  certain  forms,  in  regard  to  its  puh- 

.  Kcation  in  Court,  that  other  creditors  may  be 

enabled 
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enabled  to  conjoin  their  anions  with  the  ad-* 
judication  firft  led.  This  makes  a  diitindtioh 
in  the  forms  of  leading  a  firft  and  poftcrior 
adjudication  ; — ^there  is  a  further  diftinftion  in 
the  forms  which  are  occafionally  neceflary,  in 
order  to  bring  the  pofterior  adjudication  with* 
in  year  and  day  of  the  firft  efFeftual  one.  It 
will  be  proper  to  mark  thefe  diftindions^ 


I .    Procedure  in  a  Jirst  Adjiidicathn* 


The  adjudication  has  two  conclufions ;  a 
fpecial,  and  a  general  one.  In  order  to  ren- 
der the  c  adjudication  fpecial,  it  would  be  in- 
cumbent on  the  debtor,  in  terms  of  the  ftatute, 
to  produce  a  ptogrefs,  to  have  the  part  to  be 
given  off,  proportioned  to  the  debti  That  be- 
ing done,  he  muft  difincumber  the  lands,  and 
ratify  the  adjudication,  to  the  extent  found  by 
the  judgment  of  the  Court,  to  correfpond  to 
the  debt  In  fadJ:,  all  this  is  impoffible ;  at 
leaft,  it  never  has  taken  place  in  practice ;  and 
it  ferves  only  as  a  means  of  delay,  which  a 
debtor  may  feize,  in  the  hope  of  preferving  his 

eftate. 


n 
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eftate.  In  this  view,  we  m^^y  confider  the. di- 
latory defences  founded  on  the  creditor's  tide, 
&c. ;  then,  the  taking  a  day  to  produce  the 
title  deeds,  and  the  judging  of  the  progrefe ;  for 
which  purpofe  incident  diligence  may  be  taken, 
&e.  Then  the  proof  of  the  value  of  the  lands, 
which  will  require  the  exainination  of  wit- 
nefTes,  But  at  laft  conies  the  difmcurabering 
of  lands  ;  at  which  point,  it  is  evident,  the  de- 
lay muft  terminate,  and  a  general  adjudication 
take  place. 

We  may  therefore  confider.  the  intimadon 
to,  other  creditors  prefcribed  by  the  late  fla- 
tute,  as  the  firft  ftep  id  the  adjudication.  By 
a  former  ftatute,  an  intimation  was,  ordered ; 
which,  from  the  praflice  following  on  the 
adl,  was  given  in  pofterior,  as  well  as  ifl 
lirft  adjudications.  But  this  was  correded 
by  the  aft  33d  Geo.  HI.  c.  74^  fed.  10; 
which,  in  order  to  leffen  the  number  of  ad- 
judications, and,  confequently,  the  expeufe  to 
all  parties,  and  to  facilitate  the  pari  pajfu 
preference  of  creditors  in  lirailar  circumftan- 
ces,  enads,  "  That  the  Lord  Ordinary  offi- 
ciating In  the  Court  of  SefTion,  before  whom 

the  firfi;  procefs  of  adjudication   againft  any 

eftate 


ir# 
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€ftate,'f<»r  payment  or  fecurity  of  debt,  is  call-' 
ed^  ihall  ordain  intimation  thereof  to  be  made 

in  the  minute  boc^  and  on  the  wall,  in  order 

• 

that  any  other  creditor  of  the  common  debtor^ 
who,  at  the  next  calling  of  the  canfe,  can  fhow 
that,  although  they  have  not  executed  their 
fiimmons  c^  adjudication,  they  are,  in  other 
refpeds,  by  the  nature  of  their  grounds  of 
debt,  and  fteps  taken  by  them,  in  condition 
to  proceed  in  adjudging  their  debtor's  eftate^ 
may  produce  the  inftrudions  of  their  debts, 
with  fimnnonfes  of  abjudication,  libelled  and 
figneted,  for  die  puipofe  of  their  being  con* 
joined  in  the  decree  of  adjudication ;  twenty 
iederunt  days  being  allowed  for  fuch  intimation, 
bdfore  the  cauie  can  be  called  a  fecond  time : 
And  if  any  of  thefe  forms  ihall  happen  to  be 
omitted,  the  faid  adjudication  fhall  be  null  and 
Toid,  widiout  prejudice  to  the  validity  and 
Older  of  ranking  of  pofterior  adjudications, 
according  to  the  rules  of  law/  Under  this 
enadtment,  the  practice  is,  to  ftate  to  the  Lord 
Ordinary,  that  this  is  a  firft  adjudication,  and 
to  crave  that  his  Lordfliip  may  pronounce  the 
ordinary  interlocutor.  This  int^locutor  or- 
^rs  intimation  to  be  made^  rcqturing  fuch  of 
^e  creditors  of  the  common  d^or  as  are  rea^ 
Tou    VI. .       *        Og  ^y, 
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dyt  to  produce,  againft  die  next  calling,  afiei 
the  lapfe  of  twenty  fedenint  days,  thor  grounds 
of  debt,  and  Ubdled  and  figneted  fummcms  of 
adjudication,  and  be  conjoined  with  die  put&er, 
lliis  interlocutor  goes  to  the  minute-book ;  and 
a.  copy  of  it  is  aUb  put  up  on  the  wall  of  the 
emter-houfe,  in  obedience  to  the  ftatute. 

After  the  lapfe  of  twenty  federunt  days,  the 
adjudication  is  :^;ain  put  into  the  Lord  Ordi- 
nary's hand  roll ;  and  decree  of  adjudicadan  is 
pronounced,  not  only  in  &TOur  of  the  original 
purfuer,  but  in  favour  alfb  of  thofe  who  haw 
made  die  nectary  produdHons,  and  applied  to. 
be  conjoined ;  This  production  c^  the  grounds 
c^  debt,  mufb  be  made  in  the  hands  of  die- 
clerk  to  the  proceis,  and  the  clerk's  dues  and 
other  fees  paid.  Should  other  crecfitors  allov 
this  of^Kutunity  to  flip,  they  canned  repieseot; 
and  crave  to  be  coi^oined;  nnther  candiey  be 
conjoined  in  any  fubfequeot  adjudicadon:  They 
have  no  other  inaeans,  than  to  lead  a  &parate 
adjui^cation,  in  common  form. 

The  decree,  extracted  on  this  firft  apd  con- 
joined adjudication,  may  either  be  a  joint  ex- 
tnua^'.or  k  may,  in  terms  of  the  afl,  be  done 
feparately  j  each  creditor  receiving  an  extni»3«d 
decree^ 
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decree,  in  fb  far  as  regards  his  own  debt. 
There  is,  further,  an  abbreviate  of  the  decree, 
figned  by  the  Lord  Ordinary  who  pronounced 
the  decree,  and  which,  within  60  days  from  the 
date  of  the  decree,  liiuft  be  receded  in  the  re- 
gifler  of  abbreviates; 

Tlie  abbreviate  is  an  abstrad:  ot  the  decree 
of  adjudication :  It  fbtes  thslt,  in  a  fummons  of 
adjudication,  at  the  inflance  of  A  againft  B^ 
ALL  and  WHOLE— (the  lands  afe  defcribed  at 
length)— r-were  adjudged  to  pertain  and  be- 
long to  the  purfuer,  in  payment  of  fuch  and 
fueh  fums,  accumulated,  at  the  date  of  the  de- 
cree, to  fuch  a  fuiii,  with  interefl  of  the  ac- 
cumulated fum  ;  and  the  fuperiort  of  the  lands 
were  decerned  and  ordained  to  infeft  the  purfuer. 
*  Of  which  decree  of  adjudication,  this  is  one  of 

4he  two  abbreviates,  figned  by  the  Lord ;-^ 

Ordinary,  pronouncet  thereof. ' 

The  abbreviate  being  figned  by  the  Lord 
Ordinary^  the  decree  and  abbreviate  are  record- 
ed ;  and  an  atteftation  of  th6  regiftration  on  the 
bottom  of  the  decree,  is  made  in  the  following 
terms: 

G  g  2  "  Apud 
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*^  Apud  Edinburgum^  trigemno  Avgusti^  Aim 
Domino  MiUesimo  Septingentesmo  septuagesim 
quarto. 

Wbkli  day  the  abbfeviate  of  the  decree  of  ab- 
judication was  prefented  at  the  BilUChamber,  with 
the  faid  decree  itfelf ;  and  the  laid  abbrevis^e  dulf 
recorded  in  the  regiftcr  of  abbreviates  of  adjadu 
cation,  conform  to  the  a£l  of  Parliament }  aootber 
abbreviate  of  the  decreet  being  left,  conform  to 
the  z&  of  federunt,  anent  depofitating  of  abbrer^ 
ates  in  the  faid  ofiice* 

(Signed) 

Subjoined  to  the  abbreviate,*  diere  is  this  at- 
teftation: 

«  Apud  Edinhurgum^  &c,  &c.  The  decreet  of 
adjudication^  whereof  this  is  an  abbreviate,  n  ex* 
trafted,  and  was  this  day  prefented,  with  the  a- 
bove  written  abbreviate ;  and  the  faid  abbreviate 
was  duly  recorded,  conform  to  the  aft  of  Rirli** 
ment,  in  the  regifter  of  abbreviates  of  adjadia- 
tions, "  &c. 

It  may  ifo  happen,  however,  from  un*' 

Voidable  caufes,  as  the  death  of  the  Lord  Qr-^ 

dinary,  &c  that  the  days  are  allowed  to  elaple, 

widi9tttrecardingi^e  abbreviate  j  in  which  cafe^ 

application 
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application  muft  be  made  to  the  Court,  for 
authority  to  fupply  the  defed^  fo  far  as  it  can 
be  fupplied. 


FetiHonJbr  a  Wmrmt  to  Sign  tmd  Record  Ac 
AMfreci^s  qfmi  AdjtuBcaiiori. 

UKTO  THE  RIX^HT  HONOURABLE 
THE  LORDS  OF  GOUNCIL  AND  SESSION, 

.    the 
PETITION  of  A ; 

HUMSLY  SHEWETH, 

That  upon  the  day  of  ^,  the 

petitioner  obtained  decree  of  adjudication,  at  his 
inftance,  againfl:  B,  adjudging  his  lands  of 

,  lying  in  ,  for  payment  of 

the  accumulated  fum  of  ;  but,  owing 

to  the  death  of  Lord  — — —  Ordinary,  who  pro- 
nounced the  iaid  decree  of  adjudication,  the  ab- 
breviates have  not  been  figned,  and  the  60  days 
allowed,  for  recording  thereof  are .  now  elapfed. 
An  application  to  your  Lordfhips  is  therefore  nt<- 
ceflary,  that  the  adjudication  may  be  rendered 
complete.  1 

May  it  therefore  plcafe  your  Lordffiips 
to  remit  ^o  this  week's  Ordinary  ih 

6  g'3       ^ the 
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the  Outer*Hqufc,  or  to  any  other  of 
your  Lordfhips'  number^  to  figa  the 
abbreviates  of  the  forefaid  decret  of 
adjudication,  and  to  alloW  the  decree 
to  be  extra&ed,  and  the  abbreviates 
to  be  recorded,  as  if  the  fiime  had 
been  duly  prefented  within  the  60 
days. 

According  to  justice,  &c. 

Signed  by  Counsel. 


a.  Procedure  in  a  Posterior  Adjudicabon. 

.  After  a  general  adjudication  has  been  pro- 
nounced, the  Court,  n  every  future  adjudia- 
tion,  givds  decree  Jt  is  not  in  the  power  of  the 
common  debtor  to  infift  that  a  fjpecial  adjudi- 
cation Ihall  take  place :  The  preceding  adjudica- 
tion not  only  renders  that  impoilible,  but  ren- 
ders it  alfo  dangerous  for  the  creditor  to  have 
his  decree  delayed ;  therefore,  in  every  fuch  cafe, 
decree  is  given  ;  and  the  only  thing  that  feems 
peculiar  in  the  proceedings,  is  the  application 
to  the  Court  to  difpenfe  with  die  laft  diet  of 
compearance,  where  that  becomes  necefliry,  fo^ 
bringing  the  creditor  within  year  and  day  of 

the  firft  adjudication. 

Petitim. 


r 
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PaiHan  fir  ^spensing  mlh  the  Second  Diet  (^ 

Compearance. 

UKTO  TH£  RIGHT  HONOUHABLE 
THJi  LORDS  OF  COUNCIL  AND  SESSION, 

the 
PETITION  of  A} 

Humbly  Smeweth, 

That  a  decree  of  adjudication  was  obtsuned 
againft  B,  on  the  day  of  ;  and 

che^ petitioner  having  aifo  raifed  a  fummons  of  ad- 
judication, at  liis  inflance,  againft  the  laid  B, 
which  was  executed  on  the  day  of 

laft»  the  fecond  diet  whereof  does  not  ex- 
pire  dll  ;  and  as  the  petitioner  must 

lofe  his  pari  passu  preference,  unlefs  he  can  ob- 
tain decree  on  or  before  ,  he  hum- 
bly craves  your  Lordfhips  to  difpcnfe  with  the 
running  of  the  fecond  diet  of  compearance,  and  to 
grant  warrant  for  calling  and  enrolling  the  fum- 
mons, at  hi3  inflance,  in  the  regulation-rolL 

May  it  therefori  pleafe  your  Lordfliips, 
to  difpenfe  with  the  indiidce  for  the 
fecond  diet,  in  the  faid  fummons  of 
adjudication;  to  grant  warrant  to  the 
derks  for  calling  the  fame,    and    to 

Gg  4  ^  the 
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the  keeper  ^  the  rolk  for  enroStef^  it 
in  the  tegtilation^rioH  of  the  C&tef^^ 
faoufe^  aod  to  remit  to  this  -vmsk^A  9^- 
.  dip^iry  in  the  Oute^houfet  to  pr|^§p|| 
decree,  9nd  to  do  diereia  as^^eih^lLJIbt 
caufe. 

According  to  jusxicEf  &c» 

Signed  iff  CommL 


Interhcutotr. 


The  Lords  having  heard  this  petition,  they 
grant  warrant  to,  and  authorife  the  clerks  to  call, 

*  9nd  the  keeper  of  the  rolls  to  enrol,  the  vitfain 
mentioned  fummons  of  adjudication,  in  the  1^^ 
week's  regulation-roU  for  the  Outer^houfe,  not^ 
withftanding  ttsit  the  fecc»id  diet  of  compearance 

.  18  not  come  j  and  autfaorik  the  Ordinary,  who 
fiiall  call  the  laid  roll,  to  pronomice  decree  of  ad- 
judication therein,  and  to  do  in  the  fame  as  he  ibaU 
fee  caufe. 

This  pef^tioii  and  d^yeranc^  is  a  warrant  to 
t^e  clerks  to  call,  and  to  the  keeper  of  die  roHs 
to  enrol  thie  a^on ;  imd  upder  this  authontjr 
it  comes  into  Coort,  and  decree  is  pronounced 

within  the  year,  fo  as  to  preferve  ihf^paripw^ 

preferencs 
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pttStKnce  of  the  creditor.  This  is  the  only 
thing  in  which  the  form-of  leading  a  pofterior 
a<yudicalion  diSkxB ;  and  the  abbreviate  of  the 
fllJVtdkalion  muft  be  recorded  in  tl^  fame  inan^ 
^%  in  the  firft  adjudicadon. 


r-?;r 


1  <L 


IL    Of  R£Ni)SitiNO  THE  Adjudicatiok 

EFFECTUAL^  &C. 


The  ad  1661,  c.  63,  iatrodtices  tiie  pari 
pajfu  preference 

^'  Of  all  comprifmgs  before  the  firft  j^eftual  one, 
ot  after  it,  but  within  year  and  day  of  the  fame, 
as  if  one  co];ripri(ing  had  been  deduced,  and  ob« 
tained,  for  the  whole  refpe&ive  fams  contained 
in  the  faid  compriiings ;  and  fuch  compdiing$  as 
are  preferable  to  all  others,  in  refped  of  the  firft; 
real  right,  and  infefcment  following  thereon,  or 
the  firft  exaiQ  diligence  for  obtaining  the  £une, 
are,  and  (hall  be  baldm  the  firft  effedual  com- 
prifing,  though  there  bc;  others  in  date  before, 
and  anterior  to  the  lame.  - 

It 
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It  was  by  thU  enadmait,  that  the  requSitei 
of  an  ^e£hial  adjudication  were  poitited  out ; 
Init  the  exaft  diKgence  for  obtaining  infeft> 
ment,  which  this  ftatute  required,  led  to  fome 
nice  quellions,  and  occaiicmed  fuch  doubts,  as 
rendered  a  plainer  rule  neceflary ; ,  and  accord- 
ingly, the  adt  33d  Geo.  III.  c.  74.  §.  11.  was 
pafled. 

*'  In  order  to  fix  more  clearly,  in  rime  coming, 
what  diligence  is  neceiSary  to  make  an  adjudica- 
tion effeflu^I,  the  prefentihg  of  a  fignattire,  kk  £x* 
chequer,  where  the  holding  is  of  the  crown ;  or 
the  executing  of  a  general  charge  of  homing 
againfl;  fuperiors,  at  the  market-crofs  of  Edin- 
burgh, and  pier  and  Ihore  of  Leith,  where  the 
holding  is  of  a  fubjed  ;  and  recording  an  abftra£i; 
of  the  faid  fignature,  or  of  the  faid  charge,  in  the 
regifter  of  abbreviates,  ihall  be  held,  in  all  time 
coming,  as  the  proper  diligence,  for  the  parpofe 
aforefaid.  '* 

.  Nothing  can  be  fimpler  than  this  rale ;  and 
^11  queilions,  as  to  the  firfl  effectual  adjudica* 
tion,  are  thereby  done  away. 

We  muft  obferve,  however,  that  this  rule 
goes  no  further,  than  to  afcertain  the  preference 
pmpngft  adjudications  j  but  gives  them  no  pre^ 

ferenc? 
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ference  in  queflions  with  other  heritable  rights. 
There  are,  therefore,  two  views  in  which  we 
may  confider  the  completing  of  the  adjudica* 
tion  ;  !•  As  in  competition  with  other  heritsa-^ 
ble  rights ;  2.  As  in  competition  with  adjudi- 
cations. 


I.  Compkting  the  A^udicaticn  as  an  HerUabh 

Security. 


On  this  fubje(9:,  which  includes  in  it  a  vari- 
ety of  forms,  according  to  the  ftate  of  the  titles, 
I  mud;  beg  leave  to  refer  to  the  method  of  com- 
pleting the  heritable  title,  proceeding  on  the  ad« 
j^dication  in  implement,  which  will  be  foun4 
in  Vol.  Ill,  where  the  method  of  rendering  the 
right  of  the  creditor  real,  and  fuch  as  will 
compete  with  other  heritable  rights,  is  folly 
fet  down. 


?.  Completing^ 
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f.  C&mfkting  Ac  A^udicatim^  in  order  to  render 

it  the  First  Effectual  One. 

Homing  against  Superiors j  where  (he  Lands  hold 

of  a  Street. 

George,  Itc.    Whereas,  &c.    Our  Ipvite  A^ 
That  upon  the  day  of  ,  he  ob- 

tained decree  of  adjudication,  at  his  inftancct 
againll  B,  before  our  Lords  of  Council  and  Sef- 
fioki,  adjudging  from  him,  and  all  others  having, 
or  pretending  right  thereto,  all  and  whole— (/%^ 
tands  descr$6ed)^^^^og€thcT  with  all  right,  title  and 
intereft,  claiqi  of  right,  property  and  poflefliont 
which  Ae  faid  B,  his  predecefibrs  or  authors, 
had,  or  might  have  had,  to  the  lands  and  others 
above  descrifaied,  or  to  any  part  or  portion  there* 
of }  and  all  and  fundry  charta^,  difpoiitions,  pro* 
curatories  of  refignation,  and  precepts  of  lafine, 
contra&s,  fervices,  and  decrees  of  fale,  &c«*--*(l&> 
miU  he  regubOed  hf  (he  terms  qfffie  decreeyr^d 
DECERNXHG  and  BECLAR1M6  the  whole  to  pertain 
and  belong  to  the  complainer,  heritably,  for  pay* 
ment  and  fatisfa£lion  to  him  of^  the  fums  therein 
fpecified,  extending,  in  whole,  at  the  date  of  the 
&id  decree,  to  the  accumulated  fum  of 
saivo  justo  caladoj  and  of  the  annualrent  of  the 
faid  accumulated  fum  during  the  not-redemption 
of  the  forefaid  lands  and  others,  over  and  sd>ove 

-      *  the 
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the  compofition  to  the  fuperiors,  and  the.  ezpenfes 
of  the  infeftment  to  follow  on  the  laid  decree  or 
adjudication,  with  the  intereft  of  the  faid  expen* 
fes  from  the  time  of  difburfing  the  faip^  4mi9g 
the  not-redemption :  Further,  decerning  and 
ORDAINING  our  faid  lovite  to  be  infeft  and  feifed 
in  theforefaid  lands  and  others fo adjudged,^^ be 
held  by  them  of  the  immediate  lawful  fiipe^ior^  iqf 
the  lame,  in  the  fame  manner,  land  as  freely  in  al| 
refpe&s»  as  the  (aid  B»  his  predeccflbrs  or  mithorSn 
held,  or  migbt  have  held  the  fame }  as  th^e  faid  de^ 
creeof  adjudication,  and  abbreviate  thereof^  duly 
recorded,  ordaining  thefc  our  letters,  and  all  oUm; 
execution  necefiary,  to  be  direded  on  the  iai4 
decree,  fhown  to  our  Lords  of  Council  and  Sef? 
fion,  hath  teftified. 

Our  will  is  hereforEj  diat  ye,:  in  our  name 
and  authority,  c^nunand  and  charge      . 

fuperiors  of  the  land«  and  ethers  above  written^ 
on  a  general  charge,  at  the  market^rofs  of  Edin^r 
burgh,  pier  and  Ihore  of  Leith,  to  infeft  a^dfeife 
the  faid  A,  heritably,  in  all  and  whole  t^ejands 
and  others  adjudged,  as  above  fpecified,  with 
their  pertinents,  and  to  make,  grant,  fubfcribe 
and  deliver  to  them  fufficient  charters,  containing 
precq>ts .  of  fafine  and  other  fecuri  ties  and  claufes 
requifite  for  that  eflfeS,  to  be  held  of  the  faid  fu« 
periors,  their  heirs  and  fucceflbrsj  in  the  fame  way 
and  manner  as  the  faid  B  held,  or  might  have 

held 
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iield  the  fame  himfelf,  before  the  date  of  the  hid 
decree ;  after  the  form  and  tenor  of  the  £ud  de- 
cree of  adjudication,  and  abbreviates  thereof,  in 
all  points,  within  the  fpaces  following;  viz.  if 
within  Scotland,  within  twentj-one^days,  and,  if 
furth  thereof,  widiln  fixty  days  next  after  they 
be  charged  by  you  thereto,  under  the  pain  of  re- 
bellion, and  putting  of  them  to  the  horn  j  where- 
in, if  they  fail,  the  faid  fpace  being  elapfed,  that 
immediately  thereafter  ye  denoimce  them  our  re- 
bels, put  them  to  the  horn,  and  ufe  the  haill  other 
<»rders  againft  'them,  prefcribed  by  law.  Ac- 
coRDiKo  TO  JUSTICE  (becaufe  the  Lords  have 
feen  the  decree  of  adjudication,  and  abbreviate 
thereof,  duly  recorded),  as  ye  will  anfwer  to  us 
thereupon;  which  to  do,  we  commit  to  you,  joint- 
ly and  feverally,  full  power,  by  theie  our  letters, 
delivering  them  by  you,  duly  executed  and  in- 
dorfed,  again  to  the  bearer.  Given  under  our 
fignet,  at  Edinburgh,  the  day  of  , 

and  year  of  our  reign,  1 804. 

£X  DSLIB£RATION£  DoMIKORUM  CONCIXiH* 


Executionbg  the  Messengcf. 

Upon  the  day  of  ,1  Allan 

Grant,  meffenger  at  arms,:by  virtue  of  the  within 
Written  letters  of  horning,  at  the  inftance  of  A, 
againft  fuperiors,  paffed  to  the  market-crofs  of 

Edinburgh, 
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JEdinburgh,  and  pier  and  ihore  of  Leith  r^p^c- 
tively  and  fuccef&vely,  after  others ;  and^  at  ^ach 
of  the  faid  three  places,  after  crying  three  fever^l 
oyefles,  open  proclamation,  and  public  residing  of 
tbe  faid  letters,  in  his  Majefl:y'$  name  and  autho* 
rity,  lawfully  commanded  and  charged  the  fupe-* 
riors  of  the  lands,  and  others  therein  written,  to 
infeft  and  feife  the  laid  A,  his  heirs  and  af&gnees 
whomfoever,  heritably,  in  all  and  fundry  the 
laands  and  others  adjudged  as  therdn  fpecified, 
with  their  pertinents,  and  to  make,  grant,  fub- 
fcribe,  and  deliver  to  them,  fufEcient.  charters, 
containing  precepts  of  fafine,  and  other  fecurities 
and  claufes  requifite  for  that  effed,  to  be  held  of 
the  faid  fuperiors,  their  heirs  and  fucceflbrs,  in 
the  fame  way  and  manner,  as  the  faid  B  held,  or 
might  have  held  the  fame  himfelf,  before  the 
date  of  the  decree  of  adjudication  therein  nar- 
rated, after  the  form  and  tenor  of  the  faid  decree, 
and  abbreviate  thereof,  in  all  points ;  and  that 
within  the  fpaces  following,  viz.  if  the  faid  fupe- 
riors are  within  Scotland,  within  tw^ty-one 
days,  and,  if  furth  thereof,  within  fixty  days, 
next,  after  the  date  hereof,  under  the  pain  ex- 
preffed  in  the  faid  letters ;  a  full  double  whereof 
to  the  will,  with  a  juft  copy  of  charge  to  the 
forefaid  elFed,  thereto  fubjoined,  I  affixed,  and 
left  for  the  fuperiors  of  the  lands,  and  others  fore- 
faid, at,  and  upon  each  of  the  faid  market'^crof^ 
9i  Edinburgh,   and  pier  and   Ihore  of  Leichy 

refpeftively, 


V 

\ 
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rdpe&ively^  after  ufing  the  forefiud  folemmtie^  \ 
all  tdikh  copies  of  charge  were  figned  by  me, 
did  bear  the  date  herectf,  with  the  date  and  fig- 
netiDg  of  the  fiud  letters^  and  the  names  and  de- 
fignations  of  the  vitnefies  following,  who  wers 
prefent  at  the  whole  premifes^  and  heteto  fidifcri« 
bing  with  me,  viz.  &C4 


Certificate  qf  BegUtraUon  in  &e  Retard  qfAhbn^ 
viatesj  indorsed  on  the  Letters. 

Apud  Edifiburgumj  ugemno  quarto  JuB,  Jrmd 
Dominoy  mOesimo  septingentemio  et  honageshno 
septimo.  Which  day  the  horning,  and  execution 
within  written,  were  prefented  at  the  BiU-cham- 
ber,  and  were  duly  recorded  in  the  rcgifter  of  ab- 
breiriates  of  adjudications,  &c»  conform  to  z&  of 
Parliament* 

Signed  ly  Oe  Oerh 

S^ruOurt  tf  Adjudication^  inhere  0te  Lands  d^ 
judged  fuM  qfUie  Crown. 


Our  Sovereign  Lord,  with  the  fpedal  adWce 
and  confimt,  &c.  (in  comnum  form)  Ordains  a 
charter  to  be  made  and  paffed,  under  the  feal  ^ 
pointed  by  the  treaty  df  Union,  to  be  kept  and 
ufed,  in  Scotland,  in  place  of  the  great  feal  there* 
©f,  formerly  ufed  there,  aiyiKO,  oaANTiNO  and 


^ 


t)lSPONmG,  anti  for  his  Maj^fty,  and  hw  royal  fuc- 
ctffors,  perpettiaHy  ttJnfirming  :  Likeas,  his  Ma- 
jefty,  tvkh  adtict  tird  cbftfeht  fofefeiid,  by  Aefe 
'prtleftt&,  GIVES,  GRANTS,  and  Dist^d^ri- s,  and  for 
hitti,  and  his  royai  Tacbeffdrs,  perpetually  confiims' 
to  his  Majefty*s  LdviTfi  A,  hh  heifs  ahd  aflig- 
nees  whomfoever,  heritably,  but  under  revet fiori' 
in  tentis  of  law,  all  and  whole  (^tke  lands  are 
(feso^^^d)'^VfmcH  LAND*  tind  others  pertained 
heritably  of  beforfe  to  B';  held  of  Ms  Mkjefty  and 
hh  royal  predecelforsi  immediate  lawful  f\iperior$ 
thereof)  and  were,  wi'A  all  right  and  reverrion  of 
the  fattie,'by  virtiie  of  a  decree  of  adjudication 
obtained  at  the  inftanecof  tbe  faid  A,  before  the' 
Lords  oF  Council  and  Seflion,  on  the  day' 

of  ,  duly  ami  lawfully  ADjtJDOEi?  From 

thefaldB,  and  all  others  having,  or  pretending 
to  have  right  thereto,  and  decernld  and  i!)ecl a* 
r£D  to  pertain  and  belong  to  the  faid  A,  his 
heirs  and  affi^ne'es  whomfoever,  heritably,  for 
payment  and  &tisfa£Koti  ttt  them  of  the  follow*  • 
iftg  fums  of  mon€!yvvi^.,  (her^  the^  are  ^tated)^\ 
and  oF  the  annualrent  of  .the  forefaid  accumu- 
lated fums,  and  fums  of  expenfea  during  the  not- 
redempt;on  of  the  faid  lands,  over  and  above  the 
cotnpofition  to  the  fnperiors,  and  expenTes  of  in- 
feftmcfit  to  follow  on  the  f^id  decree  of  adjudica« 
ticm^  with  the  intereft  of  the  &id  idxpenfes,  from 
the  time  of  difburfing  the  fa«ie,  tluriiig  tjie  HOC 
redemption,  as  the  faid  decree  of  adjudication^ 
VOL.  VL  *        H  h  with 
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with  the  abbreviate  thereof,  duly  recorded  oa 
the  day  ,  more  fully  l^ears ;  tq 

be  HEJLD,  and  to  hojld  the  faid  lands  and  odierSt 
by  the  faid  A  and  his  foreiaids,  of  his  Majefly 
and  his  royal  fucceflbrs,  immediate  lawful  fupe* 
riors  thereof,  in  free-blench,  or  in  feu-&rmi  fee 
and  heritage  for  ever,  l^  ail  the  righteous  meiths 
and  marches,  old  and  devifed,  as  the  fame  lye  ia 
length  and  breadth,  &c.  vdth  houfes,  biggings, 
&c. ;  GIVING  therefore,  yearly,  the  faid  A  aad  lus 
forefaids,  ta  his  Majefty^  and  his  royal  fiicceflbrs, 
immediate  lawful  fuperiors  thereof^  thie.4:efpe&ve 
feu-duties,  blench-duties,  and  othej  duties  and 
fervices  payable  for  and  furth  of  the  lands  and 
others  forefaid,  as  contained  in  the  former  rights 
and  infeftments  of  the  fame ;  and  that  for  all  other, 
burden,  exadion,  demand,^  or   fecular  ferrice, 
which  can  be  txafted  or  required,  furth  and. 
from  the  faid  lands  and  others ;    and  that  the 
faid  charter  be  extended  in  ample  form,  with  all 
claufes  needful ;  and  that  precepts  be  orderly  di« 
reded  hereupon,  s^  effeirs.    Given  at  £dih* 
BURGH,  the  day  of.  ,  in  the 

year  of  his  Majefly*s  reign,  1803  years. 

This  fignature  is  enrolled  and  revifed  in  Ee^ 

chequer,  in  common  form ;  of  which  an  attefta^ 

don  is  entered  on  the  bottom  of  the  figoaturei 

of  the  following  tenon 

.  .  Attestation, 


bk. 


Ifc 
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Attest&tioii  hy  the  Presenter  of  Signatures. 

Exchequet-cliambers,  Edinburgh,    14th  De- 
ccinber  1 80 j.    I  ,  depute-pt'efenter 

of  fignatures  in  Exchequer,  do  hereby  certify, 
that  the  within  fignature  of  adjudication  was  re- 
gularly enrolled  in  the  roll  of  fignatures  made  pp 
for  this  tetm ;  and  that  the  fignature  was  this  day 
prefented  in  Court,  and  fevlfed  in  the  ufual  man- 
ner. 

Signed  by  the  Dep4'Presenter  of  Signatures! 

A  copy  of  the  fignature,  with  the  aboVe  at- 
teftation,  is  then  made,  and  carried  to  the  re- 
gifter  of  abbreviates  ;  where  the  fame  is  rfecorid- 
ed  J  the  regiftration  marked  on  the  principlaf 
fignature ;  and  the  copy  left  in  the  office. 


IJL    Ojp  the  IDeglarator  of  Expiry  61 

.  THE  Legal. 

The  declarator  of  the  expiry  of  tlie  legal,,  is 
hcceflary  for  proving  the  exiftence  of  the  debt 

Hh2  at 
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that  period,  and  for  converting  the  ad^udica- 
.lion  from  a  tdtnpbrary,  into  to  Shfolute  right 
of  property  in  the  creditor.     The  form  of  the 
action  follows. 


Smnmo^'is  of  Declarator  of  (lie  Expinfcfilie  %^al 

of  an  Adjudication. 


Geo  RGB,  &c.    Whereas,  &c.    OurldviteA, 
That  he,  upon  the  day  of  ,  oh^ 

tained  decree  of  adjudication,  before  our  Lords  of 
Council  and  Seffion,  againft  B,  adjirdging  from 
X  him,  and  all  others  pretending  to  have  ti^^ 
thereto,  all  and  whole  Qnsdrtthe  Idnds)  — Ai*t)  to£- 
CERNiNG  ahd  oRDAmwrG  thefaine  to  pertab'Stid 
belotig'  to  the  purfiier,  fiis-  heirs'  aild  afflgftccS)  m 
payment  and  fatisfackion  to  them  of  the  feverai 
fums  of  money  therein  and  after  fpecified,  viz. 
of  the  fum  of  ,  &c.  &c.  and  of  the 

annualrent  of  the  Taid  accumulated  fum,  dunng 
the  not-redemption,  over  and  abovie  the  compo- 
fition  to  the  fuperior,  and  cxpenfes  of  infeftment 
to  follow  on  the  faid  dect^e  j  6p6n  Which  detttet 
of  adjudication,  the  purfuer  espede  a  charter,  un- 
der the  great  feal,  of  the  lands  and  others  above- 
ifiemibned,  ^hicih  is  datfed  ^^\ 

fealed  }  in'  virtue  of  which,  n^^^ 

the 


• 
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Ae  preqept  of  fafine  therein  contained^  the  pur- 
faer  was  infeft  in  the  fold  lanck  and  others,  con- 
form to  an.  inftrument,  o£  fafine  thereon,  dated 
and  regiftcred  ,  as  the  faid  writs 

in  themfelvea  more  fuHy  bear.  And  true  it  is, 
that  the  purfucr  was  neither  fetisfied  of  the  fore- 
faid  fame  within  the  years  of  the  legal,  by  the 
faid  B  his  debtor,  nor  by  the  poffeffion  of  the 
lands  and  others  ^bove  fpecified,  and  inttomif- 
fion  with  the  rents,  mails,  duties,  cuflom^,  and 
cafnalties  thereof,  nor  m  any  other  way  ;  fo  that, 
conform  to  the  laws  and  daily  praftice  of  this 
kingdom,  and  tbe  expiry  of  the  faid  legal,  the 
lands  and  others  above  mentioned,  with  the  perti- 
nents adjudged  from  the  faid  B,  do  now  belong 
to  the  purfuer,  his  heirs  and  affignees  whom- 
foever,  as  their  own  proper  lands  and  heri- 
tages,  heritably  and  irredeemably,  ever  fince  the 
expiry  of  the  legal,  which  was  upon  the 
day  of  ,  and  in  time  coming,  and  may 

now  be  ufed  and  difpofed  of  at  pleafure :  There- 
fore, it  OUGHT  and  should  he  found  and  de- 
clared, by  decree  of  our  Lords  of  Council  and 
Seilion,  that  the  purfuer  was  not  fatisfied  nor 
paid  the  foreiaid  fums  of  money,  by  his  poiT^- 
fion  of  the  faid  land^,  with  the  pertinents,  and 
his  int^omiffion  with  the  r^nts,  mails,  farms,  cuf- 
toms,  cafualtie§,  profits,  and  duties  thereof,  nor 
in  any  other  way,  within  the  years  of  the  legal, 
por  fince  the  expiry  thereof :  That  the  legal  rc- 

H  h  3  yerfioji, 
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verfion  by  law  competent  to  the  faid  B,  hk  h€iF$ 
ajad  aflignees,  is  now  expired ;  that  the  Jaid  Unds 
Tijid  others  forefaid,  ever  fince  the  expiry  of  the 
legal  above  mentioned,  have  become  irredeem- 
aibie ;  and  that  the  fame  fliall  now,  and  in  all 
time  coming,  pertain  ^nd  belong  to  the  purfuer 
and  his  forefaids,  as  their  own  proper  lands  and 
heritages,  heritably  and  irredeemably.  A^d  the 
fame  being  fo  found  and  declared,  it  ought  and 
SHOULD  be  alfo  fou^d  and  peclarbd,  by  decree 
forefaid,  that  it  ^all  be  lawful  for  the  purfuer 
and  his  forefaids,  peaceably  to  enjoy  and  poffefs 
the  forefaid  lands  and  others,  and  to  intromit 
with  and  uplift  the  mails,  farms,  profits,  duties, 
and  cafualties  thereof  fince  the  expiry  of  the  legal, 
and  in  all  time  coming  at  their  pleafure,  and  ufe 
and  difpofe  of  the  fame  accordingly,  after  the  form 
apd  lenor  of  the  faid  decree  of  adjudication,  i:}uir- 
ter  and  fafine  following  thereon,  and  Uws  and 
daily  practice  of  Scotland,  ufed  and  ^ofenred  in 
the  like  cafes,  in  all  points. 

Our  will  is,  &c* — (in  comman^form.) 


IV.  Of  THE  Adjudication  in  security- 

The  adjujdication  in  fecurity  is  not  founded  on 
ftatute,  but  has  been  introducrd  from  equitabte 

<;o"nfideration8,  in  favour  of  creditors :  the  term 

" of 
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of  payment  ,of  whofe  debt  is  not  arrived,  while 
the  debtor  is  vergens  ad  inopiatn.  The  follow- 
ing is  the  form  of  the  adion  which,  in  fuch 
circumfiances,  the  Court  fujftains. 


Stmmons  of  A^tuJkaticn  in  Security  of  a  Debt^ 
pw  term  qfpayTnent  whereof  is  not  arrived^ 

4 

.  George,  &c.  Whereas,  &c.  OurLoviteA, 
that  B,  by  his  bond  of  date  ,  bound 

and   oBtioED  himfelf,   his  heirs,  executors   or 
^goees,  to  pay  to  our  faid  Lovite  the  fum  of 

,  againft  the  term  of  next  to 

come,  with  a  fifth  part  more  of  penalty  in  cafe 
of  failure,  and  the  legal  intereft  of  tb^  faid  prin- 
cipal fum,  from  the  faid  term  of  payment,  during 
the  not  payment  of  the  fame,  as  the  faid  bond  more 
fully  bears :   That  the  faid  B  is  daily  fquandering 
and  dilapidating  his  funds  and  eitate,  whereby  he 
has  become  vergens  adinopiam :  And  although  the 
purfuer  ha$  often  defired  him  to  give  proper  fe- 
curity  for  payment  of  the  forefaid  fums  when 
due  ;  YET  h^  refufes  to  do  fo,  and  the  purfuer  is 
in  danger  of  lofing  his  debt  altogether.     Therein 
FORE,  neceflary  it  is  for  the  faid  purfuer,  that,  in 
fecurity  of  the  fums  contained  in  the  bond  before 
ipentioned,  granted  to  him  by  the  faid  B,  the 

R  b  ^  l^nds 


^ 
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lands  and  others  yndawTitt^n,  yi7i^^^{htreiittett 
them), — vith  the  tciads  p^rfonage  and  vican^ 
thereof,  and  all  fight,  title  and  inter^  whate^ter, 
of  and  concerning    (tie  fame,  anywife  ctHRpeteat 
to  the  (aid  B,  together  with  all  and  fundry  cbar- 
tersj  difpofitions,  procuratories  and  inftruraents  of 
rciignation,  precepts  and  inllruments  of  laHQe, 
contra£tS} fervices,  decrees  of  fale,  tacl^s  and  rigbli 
of  tetnds,  decrees  of  plat,  jH-orogation  and  valua- 
tion theneof,  and  all  other  writs,  evldents,  righw, 
titles  and  fecurities  whatever,  of  and  ccmcerDing 
the  lands  and  otheis  before  fpecified,  with  aQ  re- 
Teifiom  of  the  fame,  legator  conventional,  ou«ht 
and  SHOULD  bs  adjudged  from  the  faid  defander, 
and  decerned  and  declared,  by  decree  of  aax  said 
I^rds,  to  pertain  and  belong  to  the  purfuer,  bis 
heirs  and  affignees  heritably,  in  feourity  and  iaiJs- 
fa£lion  to  them  of  the  futns  of  money  coalained 
in  the  bond  above  narrated.    And  the  purikeF 
and  his  forelaids  OUGHT  and  should  be  ordained 
to  be  infeft  and  feafed  in  the  lands  and  others  fpre- 
faid  fo  to  be  adjudged,  to  be  held  by-  ibtsffl  from 
the  faid  defender,  of  bis  immediate  hwfitl  fap*' 
riors  of  the  fame,  in  the  fame  manner,  sBdasfrw-" 
.  Ly  in  all  points,  as  the  faid  defender,  his  predecd'' 
fors  or  authors,  held,  or  might  have  held  the  fain*t 
^d  the  faid  defender  ought  and  shoki-i>  be 
decerned  to  produce,  beft>re  oor  fatd  Iiffl"is,  the 
wJiL>!e  writs  and  evidents  of  and  ccwKerning  '" 
landi 


^ 
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knds  and  others  forefaid  fo  to  be  adjudged,  and 
to  deliver  the  feme  to  the  piiriiter  to  be  ufed  by 
him  and  his  forefaids,  as  their  own  proper  writs 
iltd  evidcAts  in  aH  t&ie  coming,  conform  to  the 
tk^ad  ab^tid  narrated,  afnd  bw$  and  daily  pi^ice 
of  Seoliand,  ufbd  aitid  obfef vcd  kk  the  Uke  caT^, 
m.  all  poiinis. 

Ou&  WILL  la,  &c* 

.    This  clofes  the  fubje^ft  of  adjudication. 


SECT,   II. 

''  ' 

Of  Personal  Diligence. 

.Personal  diligence,^  in  contradiftinifHon 
to  real  diligence,  includes  the  forms  by  wi^xh 
not  only  the  perfonal  liberty  of  the  debtor  is 
affefled,  but  that  diKgence  alfo  by  which  the 
moveable  eftate  of  the  debtor  is  attached^  or 
conveyed  to  thq  creditor.  I  fhall  therefore  fe- 
parate  this  part  of  my  fubjeifl:,  into  what  relates 
to  the  imprifonment  of  the  debtor ;  the  poind- 
ing of  the  moveables  in  his  own  poffeffion ; 
and  the  arrefting  of  the  fums  of  money  due  to 
him,  or  his  moveables  in  the  hands  of  others. 


Of 
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Of  Imprisonmbnt. 

'  .    ^ 

.  Imprifonment  for  debt  proceeds  upon  the 
letters  of  homing  and  caption;  and,  under 
this  head,  I  ihall  endeavour  to  ihow,  not  only 
the  forms  by  which  imprifonment  is  brought 
on,  but  thofe  by  which  execution  may  be  fuf- 
pended ;  or,  where  it  is  unavoidable,  the  forms 
by  which  the  law  extends  its  compaffion  to  the 
unfortunate  debtor. 


1.    Letters  of  Horning  and 

Caption. 


I  have  endeavoured  to^  give  a  general  notion 
of  the  introduSion  of  letters  of  homing  into 
the  pradice  of  this  country. 

They  are  letters  ranning  in  the  name  of  his 
Majefty,  addreffed  to  meflengers  at  arms,  as 
fheriffs  in  that  part,  direding  them  to  charge 
the  debtor  to  implement  (under  the  pain  of  be- 
ing declared  a  rebel)  the  conimand  of  the  let- 
ters. Thefe,  like  all  our  fignet  letters,  are  the 
mandates  of  his  Majefty  for  carrying  into  effefl; 
the  decrees  of  that  Court  in  which  he  prefides. 


k. 
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Hence,  of  old,  no  letters  of  homing  could  paf$ 
on  the  decree  of  an  inferior  court ;  and  the  de- 
vice which  was  then  fallen  upon,  was  to  obtain 
what  was  termed  a  decree-conform,  that  is,  a 
djecree  of  the  Court  of  Seffion,  precifely  in  the 
terms  of  the  inferior  court  decree  ;  and  in  fupr 
port  of  the  (Jecree-conform,  his  Majefty's  let- 
ters were  given  of  courfe. 

This  decree-conform  was  long  felt  as  a  heg.- 
vy  pharge  on  legal  proceedings  ;  and  it  was  the 
favour  fhown  to  the  commiflaries  that  fuggefted 
the  remedy.  On  the  Reformation,  the  bufinefe 
of  the  country  was  thrown  into  great  confufion, 
by  the  abolition  of  the  letters  of  curfmg,  through 
the  influence  pf  which  fo  much  had  formerly 
been  done.  To  remedy  this,  her  Majefty  ad- 
drefled  a  letter .  to  the  Judges  of  the  Court  of 
Seffion,  defiring  them  to  award  letters  of  hom- 
ing upon  the  decrees  of  the  commiflaries,  where 
the  fentence  confifl^d  in  fe£ts;  and  of  poinding, 
^here  it, was  given  for  a  civil  debt.  And  in 
the  inftrudtions  to  commiflaries,  1563,  they 
are  authorifed  to  regifl:ratexontradts,  &c. ;  and 
their  decree  and-  authority  being  interpOned 
thereto,  15  days  after  the  time  of  fulfilling  the 
cpntraft  being  outrun,  the  Lords  of  Council 

are 
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are  direded  to.  gt^re  out  letters  la  Four  foroi^ 
or  of  poindir^  for  &lfilliag  the  fame,  as  weie 
wont  to  be  given  oa  perfons  who  fiarmeriy  ky 
40  days  under  curfing. 

In  onhuato  obt^n  thofe  lettersof  Fourfocms, 
Of  of  pointUng,  a  fliort  petition,  or  bill,  as  it  was 
called,  was  prefented  to  the  Court,  praying  for 
a  warrant  to  that  effed; ;  and  the  warrant  bang 
g^ven  by  th»Lord  Ordinary  on  the  bills  by  his 
^fiat  ut  petitur^  the  whole  effe^  of  the  decree* 
confcHrm  was  thus  obtained. 

The  faciKty  of  this  mode  of  obtaining  dili- 
gence by  horning  and  caption,  was  immediate- 
ly perceived,  and  was  extended  to  the  decrees 
of  other  infenor  courts.  The  a^  1593,  c 
1 1 7,  aj^nts  the  Lords  of  Council  and  Sef- 
fioa  to  direS  letters  of  homing  on  all  decrees, 
ix  a^s  given  by  Provofts  and  Bailies  of  burghs, 
upon  fight  thereof,  and  the  execution  of  the 
officer,  charging  the  party  to  make  payment 
within  fifteen  days,  like  as  is  granted  on  com- 
nuflaries'  precepts  *.  The  fame  privilege  was, 
by 


•  The  narrative  of  this  act  gives  a  view  of  the  diligence 
at  liat  time  reported  to,  while,  at  the  same  time,  it  affoHs  a 
strikiDg  proof  of  the  advantages  derived  from  this  new  mode 
of  opening  up  the  diligence  of  the  law  to  the  lieges.    The 
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by  the  a<£k  l6o6,  extended  to  fherifFs,  ftewaits, 
aiKi  baiKes  of  regalities.  By  1 607,  c,  -6.  the 
like  privilege  ia  given  W  the  decrees  of  the  con- 
vention of  royal  burghs.  By  1 609,  c.  15.  and 
1681,  c,  16,  it  is  extended  to  the  decrees  df 
the  admiral  afnd  his  deputies.  The  ct]mnufli(m 
for  the  plantation  of  kirbs  and  vaKtitioak  of 
teinds,  enjoys  the  fame  privilege,  by  die  i€t 
1 639,  c.  8. ;  and  laftly,  by  1«44,  c.  40,  it  i^ns 
Extended  to  the  decrees  of  the  Lyon  Ktng.'nt 
arms,  agaJnft  meflfengers,  &c. 

By  thefe  feveral  a£ls  has  this  beneficial  pri- 
vilege been  extended  to  the  decrees  of  moft  ©f 
the  inferior  Counts  ;  and  in  place  of  a  tedkims 
and  expenfive  procedure,  in  order  to  obtain  .a 
decree-conform,  tl\e  whole  effdd  fe  produced 
at  once,  by  the  bill  prefe^t^  to  the  Lorxi  Or- 
dinary, prayinig  for  a  warrant  for  letters  of 
homing.  So  that  the  letters  of  horning  do  in 
every  cafe  proceed  on  the  warrant  of  the  Court 

of 


afct  says,  **  Because  there  is  na  execution  on  burrow  acts, 
but  only  >»arding  attd  pmnding ;  wbtch  is  not  only  a  great 
trouble  to  the  Magistrate,  but  hurt  and  defraud  to  the  party, 
in  respect  diat  sundry  abstracts  their  gear,  others  inspects 
riot  warding,  and  the  suing  of  letters-conform  is  baith  expen- 
sive and  hindersorae,  the  decrees  being  oftentimes  for  small 
sums. "  »  A 
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of  Seffion  ;  that  is,  either  on  a  decree  of  thit 
Court,  or  on  a  warrant  iflued  by  the  Lord  Or- 
dinary on  the  bills.  In  the  former  cafe,  die 
letters  bear,  "  Per  decretum  Dominohum 
CoNciLii ;  "  in  the  latter,  "  Ex  delibera- 

TIONE  DOMINORUM  CONCILII.  " 

In  this  view,  no  diflindlion  is  made  betwixt 
the  decrees  pronounced  in  caufes,  and  decrees 
of  regiftration ;  and  the  extradl,  in  either  cafe,  is 
the  warrant  of  letters  of  homing.  In  the  fame 
way  the  decree  of  an  inferior  Ji&dge,  pronounced 
in  a  caufe  brought  before  him,  and  a  decree 
of  re^ftration  in  his  court-books,  are  equally 
the  warrants  of  an  application  to  the  Lord  Or- 
dinary on  the  balls,  praying  for  letters  of  hom- 
ing. I  fhall  therefore  confine  the  examples  of 
letters  of  homing  to  fuch  cafes  as  will  explain 
the  manner  of  proceeding  on  thefe  different 
warrants. 


Of  Letters  of  Horning. 

The  letters  of  iKwrning,  as  well  as  all  otner 

lignet  letters,  are  the  mandates  of  his  Majefty> 

directed  to  certain  fixed  legal  purpofes,  the 

forms  of  which  have  been  long  pra^lifed,  andhave 

bcea 
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been  entruiled  to  the  Qerks  to  the  Signet,  who 
a<3:  under  a  commiifion  from  the  Keeper  of  the 
Signet,  and  whofe  duty  it  is  to  obferve,  with 
find  care,  the  fet  forma  of  the  Signet  letter^ 
which  they  iffue.  It  is  to  prove  by  whom  th# 
letter  is  drawn  up,  that  the  name  of  the  Writ- 
er to  the  Signet  is  adhibited  j  and  the  notice  of 
tlie  perfon  by  whom  the  letter  is  written,  pro- 
ceeds from  private  Regulations  of  the  Society, 
which  haye  the  privileges  of  the  Society  folely 
in  view;  but  it  is  on  the  ftamp,  which. elxpe^ 
diency  has  fubflituted  to  the  ancient  royal  feai^ 
that  the  authenticity  and  authority  of  the  Sig-^ 
net-letters  folely  depend.  I  proceed  to  the 
form  of  letters  of  hormng. 


L    Letters  of  Horning,  proceeding  on  De- 
crees OF  THE  Court  of  Session. 


1.  Horning  and  Poindingy  on  a  Decree  of  the 

Court  of  Session. 


George,  by  the  grac^  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  de- 
fender of  the  faith,  To 

melfengers  at  arms, 

o\ir 


^-K. 


^ 
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otrt-  Shetlfli  in  that  part,  jointly  atitl  feirerafly, 
fpeciall J  cottftkofled,  onxBtii^c.  VTh^ it£  as  our 
LoTiT£  A^  of  tb^  dite  htteaf,  oteakied  dedw^  nt 
his  toAafice,  before  (Mir  Xiwds  of  Couincil  ontl  Stffi^ 
0219  s^^tiA  B^  0£€£KHiKG  (tud  addL0AiNt|t^4  Uoi 
to  make  payment  to  our  laid  loylte^-of  xhe  fumof 
2 col...  SterliBg^  contained ja the  accouBC  preduced, 
and  libelled  on,  conuneacing 
and  ending  ,  with  intereft  thereof 

from  and  fince  the  fald  ,  being  the 

date  t{  the  laft  article  oF  the  laid  acconnt,  and 
in  time  comitg  during  the  Jiot-paymexrt  ihtteof ; 
aiEid  further  dsc^rkiho  md  ordaiMi^  -the  Mi 
B  to  make  pajmem  to  our  laid  loviteof  tkt  tavkdi 

i  being  the  ^xpgoiies  of  pTooefi^  vitb 
the  Turn  of  ,  being  the  expeilfeof  e£- 

traSing  the  faid  decree';  ^  as  the  fame,  ordaining 
thefe  our  letters  to  pafs  thereon,  in  manner  un- 
derwritten, more  fully  bear. 

Our  will  15  herefqre,  that  ye,  in  our  name 
and  authority,  command  and  charge  the  fai<l  ^9 
perfonally,  or  at  his  dwelling-place,  to  make  pay- 
ment to  our  faid  lovite  of  the  foivfaid  principal 
fum  of  .  ,  iatex^st  thereof  fincc  the  faid 

day  of  ,  and  until  payment, 

with  being  the  expenfes  of  procefs, 

and 


*  The  narratire  must  follow  the  terms  of  the  decree,  ai 
tipressed  in  what  is  termed  the  grand  decemiture. 
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and  ,  being  th^  expenfe  of  extrafting 

the  faid  decree,  all  as  contained  in  the  faid  de- 
cree,  after  the  forni  and  tenor  thereof,  in  all 
points,  WITHIN  FIFTEEN  DAYS  next  after  he  is 
charged  by  ybu  theteto,  under  the  paiii  of  rebel- 
lion, and  putting  hiitf  to  the  horn^  wherein,  if  h6 
fail,  the  faid  fpace  being  elapfed,  that  immediate^ 
ly  thereafter  ye  denounce  him  oiir  rebel,  put  hint 
to  the  horn,  and  ufethe  whole  other  order  againft 
him  prefcribed  by  law :  Attour,  that  ye  lawfully 
fence,  arreft,  apprife,  compel,  poind  and  diftrain, 
all  and  fundry  r^dieft  iiioyeable  goods  and  gear^ 
debts,  fums  of  moneys  and  bth^r  moveables  of 
every  denomination,  poindable  or  arreftable,  per-^ 
taining  of  atldebted  to  the  faid  B,  wherever,  or  in 
whofe hands  foever  the  fairie  can  be  found;  make 
PENNY  thereof,  to  the  avail  of  the  forefaid  fums ; 
and  caufe  our  faid  lovite  be  completely  fatisfied 
and  paid  of  the  fame,  after  the  form  and  teiior 
forefaid,  in  all  points.  AdcostDiNc^  to  jftisticE, 
as  ye  will  anfwer  to  us  thereupon;  Which  to  do 
-^c  commit  to  you,  jointly  and  feverally,  our  full 
power,  by  thefe  our  letters,  delivering  them  by 
you,  duly  ei^ecUted  and  indorfed,  again  to  the  bear- 
er. GivtN  under  our  iignet,  at  Edinburgh,  the 
day  of  V  and  44th  year  of  buf 

reign,  1804. 

PEH  DECRETtJM  DoMINORUM  CoNCItll. 

Signed  bjf  u  Writer  to  fiie  Signets 
VOL,  vx.'  *        I  i  a.  Homing 
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Mr  Sberifc  in  that  part,  jointly  atid  fetcraJI 
^eciall  J  codHttfied,  crxh  tii^c*    Whe  its  as  ot 
LoTiT£  A,  of  tb^  date  htteof,  iAcakied  dedv 
his  tnftance,  before  dur  Ijoiiis  of  Council  «id  1? 

OH)  S^aitlA   B|   D£C£KHIKG  (tud  OatBAINUNTj^ 

to  make  payment  to  our  laid  lovixe,.of  xbe  (i 
looL.  Sterlingi  contained  in  the  accounc  pr^^' 
and  libelled  on,  conuneacing 
and  ending  ,  with  intereft  i 

from  and  lince  the  faid  ,  be'     - 

date  t>{  the  laft  article  oF  the  laid  actom 
in  time  comitg  Airing  the  not-paytnent  i 
aiEid  firttli^  D6C£iiiKiHO  atid  ORDAimi^ 
B  to  make  pajmesu  to  our  bid  lovite  of  A 

9  being  the  expgoiies  t)f  ffod 
the  fum  of  ,  being  the  expea' 

trading  the  faid  decree*;  ^  as  the  fame,  ( 
thefe  our  letters  to  pafs  thereon,  in  m^: 
derwritten,  more  fully  bear. 

Our  will  is  herefore,  that  ye,  in    *     ^ 
and  authority,  command  and  charge  th 
perfonally,  or  at  his  dwelling-place,  to  i 
ment  to  our  fai4  lovite  of  the  forefaii' 
fum  of  s  ,  ia^-erest  thereof  fine 

day  of  ,  and  unti'^  ^ 

with  being  the  expenfes  > '  ^^^  c 


^      V«.»l«.^ 


11.-^' 


*  The  narratire  must  follow  the  terms  of  tJ      '  "^ 

tipressed  in  what  is  termed  the  grand  decerniti 


I,.  "■'     -A".'*         

i.        _  -^I^^a-  — J.  _ . 

ftr-*^  --«»aaa  ..^^^  -j^ziinzuiz:::. 
lai*=^  Je,-=e-7%:ie..-.     """^   ""^    "^ 


=  -rr.v.-:^    _^  ^'^  — 


«r 


::i    iT^rji-^'   -*""    '^'  our 
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fervitor  C,  that  B,  by  his  bond  dated  , 

for  the  caufes  therein  fpeciHed,  bound  and  ob- 
liged himfelf,  his  heirs,  executors  and  fuccef- 
fors,  to  content  and  pay  to  A,  his  heirs,  execu- 
tors and  aifignees,  the  fum  of  looL  Sterling,  sd- 
gainft  the  term  of         ,  ,  with  legal  intereft 

thereof  from  the  to  the  faid  term 

of  payment,  and  thereafter,  during  the  not  pay- 
ment thereof,  with  20L  Sterling  of  liquidate  pe- 
nalty, in  cafe  of  failure  ^  which  bond  was  duly 
recorded  in  the  books  of  our  Council  and  Seffion, 
and  2  dfecree  of  the  Lords  thereof  interpoaed 
thereto,  upon  the  day  of  ,  or- 

daining all  neceflary  execution  to  pafs  thereon. 
To  WHICH  BOND,  and  fums  of  money,  principal, 
intereft  thereof  from  the  term  of  , 

and  liqwdated  penalty  therem  contained,  I  ac- 
quired right  by  aflignation  from  the  faid  A,  dated 

,  in  manner  more  fully  mention- 
ed hi  the  faid  regi(tered  bond,  and  affignadofl 
thereto  in  my  favour,  as  the  £une,  herewith  to 
(how,  will  teftify. 

Herefore  I  be'feech  your  Lordlhips  for 
letters  of  homing  and  poinding,  ^^ 
iny  inflance,  in  the  premifes,  in  com- 
mon form*     According  to  ju»- 

tlCE,  &Ct 

A  B's  bill' 
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This  bill  is  prefented  at  the  Bill-Chamber  to 
the  Clerk  to  the  Bills  j  and^  alongft  with  it,  is 
produced  the  regiftered  bond  and  affignation* 
The  clerk  inlpe£ks  thefe  warrants ;  and,  being 
{atisfied  with  them,  returns  them,  and  writes 
on  the  back  of  the  bill,  *'  Edinburgh,  2?th  A- 
pril  I  SO  if  ^  Fiat  ut  petitur ;  becaufe  the  Lords 
have  feen  the  regiftered  bond,  and  principal  at- 
fignation  within  mentioned.  "  This  he  figns ; 
and  then  obtains  the  fignature  of  the  Lord  Qv^ 

*  •  .         * 

dinary  on  the  Bills  j .  when  it  becomes  a  war- 
rant for  letters  of  homing,  at  the  inftance  of 
C  the  affignpe.  The  Inters  will  be  expede  in 
thefe  terms : 


IJormng  and  PoincSng^  at  the  instance  of  an  A$* 

signee  to  a  Decree  of  Registration. 

% 

George,  by  the  grace  of  God,  of  the  United 
Idngdom  of  Great  Britain  and  Ireland,  King,  De-? 
fender  of  the  Faith  j  To 

,  meffengers  at  arm$i, 
our  flierifFs  in  that  part,  jointly  and  feverally,  fpcr 
cjally  conftituted,  greeting.  Whereas  it  is  huni- 
bly  meant  and  fliown  to  us,  ^>y  pur  lovitc  C,  that 
B,  by  his  bond,  of  date  ,  for  the 

caufes  therein  fpecified,  bound  and  obliged  him- 
fclf,  his  heirs,  executors  and  fucceffors,  to  con- 


^P4  .  POUNING  ON  THE  P3BC»JB«9 


• 

IL    Letters  of  Houning  and  Poind- 

ING,  PROCEEDING  QN  THE  DECREES 

pF  INFERIOR  Judges. 

Jt  has  beep  aliready  explained  in  what  mari- 
ner letters  of  homing  are  allow^  to  pais  oq 
the  decree  of  an  inferior  coiirt ;  and  that,  *^ 
pkce  of  the  decree-conform,  a  bill  is  only  ne- 
ceflary.  The  decree  of  an  inferior  court  con- 
tains, after  the  recital  of  the  proceedings,  a 
precept  in  thefe  terms  : 

"  And  ordains  letters  xyf  horning^  on  fi/tec^ 
days'  charge,  and  all  other  executorials  needful 
to  pafs  hereon  as  eflFeirs.  ** 

It  is  this  precept  which  is  fhown  to  the 
Court,  in  order  to  obtain  the  warrant  of  letters 
of  horning ;  and  in  your  bill  you  lay — 

*'  As  the  faid  decree,  containing  the  faid  fte- 
rifPs  precept  in  the  end  thereof,  herewith  to  Ihow, 
.willteftify.  " 

In  place  of  extradbing  a  decree,  they  have  a 

form  in  the  inferior  court,  of  extrading  wh^^ 

'-  is 
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is  ailed  a  precept  on  the  decree^  which  is  in 
the  following  terms. 


Precept  on  the  Decree  of  an  Inferior  Judge. 

MelTrs  M  and  N,  magiftr^tes  of  thje  burgh  of 

,  To 

^  our  officers,  &c.  greeting : 
Whereas  it  is  humbly  meant  and  fliown  to  u^, 
by  A^  that  where  the  complainer,  upon  the  day 
and  date  hereof,  obtained  decree  and  fentence,  at 
bis  inftance,  before  us,  againfl  B,  (for  the  caufes 
therein  fpecified),  beperning  and  ordaihino 
the  faid  B  to  make  payment  to  the  complainer  of 
of  the  fum  of  3 1 1.  os.  i  d.  Sterling,  being  the  balance 
of  an  account,  together  alfo  with  the  fum  of  ten 
killings  Sterling  of  expenfes  of  proccfs,  and  two 
fiiillings  and  iixpence^  money  foreiaid,  as  the  dues 
of  extracting  the  faid  decree,  as  the  fame,  ordaining 
this  our  precept  to  be  direded  thereon,,  in  man« 
•  ner  underwritten,  bears.  Our  will  is  here* 
FORE,  and  we  charge  you,  that,  on  fight  hereof, 
ye  pafs,  and.  In  our  name  and  nuthority,  lawfully 
command  and  charge  the  faid  defender,  perfon- 
ally,  or  at  his  dweltingplace,  to  make  payment  to 
the  complainer  of  the  forefaid  fum  of  31L  os.  id., 
being  the  balance  of  the  accTount  above  mention- 
ed^  together  alfo  with  the  forefaid  fum  of  ten 

(hillings 
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(hillings  Sterling  of  expenfes  of  procefs»  and  two 
ihillings  and  fixpence,   money  fore&id,  as  the 
dues  of  extrad,  all  contained  in  the  faid  decree 
above  narrated,  after  the  form  and  tenor  thereof, 
in  all  points,  ivith;n  fifteen  days  next  after  he 
is  charged  by  you  thereto,  under  the  form  of  pomd- 
ing,  &c.    Attour,  fence,  arreft,  apprife,  com- 
pel, poind  and  diftrain  the  faid  defender,  his  haill 
readieft  moveable  goods  and  gear,  debts,  fums  of 
fiooney,  cows,  cattle,   horfe,  nolt,  iheep,  inGght 
plenilhing,  and  all  other  moveable  means  and  ef- 
k&s  whatever,  pertaining  and  belonging  to  the 
faid  defender,  wherever  the  fame  may  be,  or  can 
be  found,   within  our  jurifdiftion ;  make  penny 
thereof,  to  the  avail  and  quantity  thereof;  and 
fee  the  complainer  completely  fatisfted  and  paid 
thereof,  after  the  form  and  tenor  of  the  forefaid 
decree,  in  all  points.    According  to  JtJSTicB, 
&c.      Given  under  the  hand  of  out  clerk  of 
court,  zt  »  the  26th  Auguft 

years. 

Signed  hy  the  Towi  Ckrk. 

In  prefenting.  a  bill  upon  a  precept,  after 
nairating  the  degree  of  the  inferior  court,  you 

it  On 


'^ 


BILL  foR  virrtTSin  OF  HouiriKo.       507 

^*  On  fvbich  decries  I  mifcd  the  &id  Shetiff's 
precept^  of  tlie  date  of  tbc  faid  d^cree»  a$  ^e  faines 
herewith  tg  ftow^  will  tefiify. " 

But  I  ^ve  exaiBpIe^  af  the  Bill  and  Let- 
ters, 


Bill  for  Letters  of  Homing  on  the  Decree  of  an 

Inferior  Court. 

My  Lords  of  Council  and  Session,  Unto 
your  Lordfhips  humbly  means  and  ihows  your  fer- 
vltor  A>  tbjit  upon  the         •  day  of  ,1 

obtained  d^cr^ ^t  at  my  inftance,  befote  the  She- 
riff-depute of  <,  againil  B,  decerning 
apd  ORDAINING  bim  to  make  payment  to  me  of 
the  fum  pf,  &q.'-^(Aew  state  the  terms  qf  the  ife- ' 
cree)'^2L^  th^  fame,  containing  the  faid  Sheriff's ' 
precept  in  th^  end  thereof,  herewith  to  Ibaw,  will 
teftify. 

May  it  therefore  please  your  Lord* 
fhips  to  grant  warrant  for  letters  of  horn- 
ing and  poinding  in  the  premifes,  in  com« 
mon  form. 

According  to  justice,  &c. 

'3  Bill. 


The 


jo8  HOitNIKO  OK  TH£  DSCSLEE. 

The  warrant  of  this  bill  is  the  extraddd 
decree,  which,  having  an  execution  of  chaige 
upon  it,  the  dap  of  the  charge  muft  be  ex- 
pired before  the  bill  can  be  prefented ;  or,  if 
no  charge  .has  been  given  upon  it,  fifteen  days 
muft  elapfe  fix)m  its  date,  before  the  bill  can 
be  prefented. 


Jjetters  qfHormng  and  Poinding  on  fJie  foregoing 

mi 

George,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  faith.  To 

,  mefiengers  at  anns, 
0ur  flieriffs  in  that  part,  jointly  and  feverallyy  fp^ 
dally  conftituted,  greeting.  Whereas  it  is  hum- 
bly meant  and  ihown  to  us  by  our  lovitb  Af 
that  upon  the  day  of  ,  be  <*• 

tajned  decree,  at  his  inftance,  before  the  Sheriff- 
depute  of  ,  againft  B,  decerning 
and  ORDAINING  him  to  make  payment  to  him  of 
the  fum,  &c. — (here  state  the  terms  of  the  decree) 
— as  the  fame,  containing  the  faid  Sheriff's  pre- 
cept in  the  end  thereof,  fliown  to  our  Lords  of 
Council  and  Seffion,  hath  teftified. 


Pv^ 


/  ' 


BILJL  ON  A  PRECEPT,  &C.  .   509 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  command  and  charge  the  faid  B, . 
perfonally,  or  at  his  dwelling-place,  to  make  pay* 
ment  to  the  complaiher  of  the  faid  fiim,  &c. — 
(as  in  the  decreey^iker  the  form  and  tenor  of  the 
laid  decree  and  precept  in  all  points ;  within 

FIFTEEN  DAYS,  &C. — (Attend  tO  the  BECAUSE  mt 

Ae  hack  of^  biU;  and  (ffter  the  wards^  accord- 
ing TO  JUSTICE,  add  the  because  ;  which  is  in 
these  termSy  **  Becaufe  the  Lords  have  feen  the 
precept  above  mentioned ;  **  and  conclude  with) 

£x  DELIBERATIONE  DOMINORUM  CONCILII. 


Bill  on  the  Precept  raised  on  an  Inferior  Court 

Decree. 

My  Lords  of  Council  and  Session,  unto 
your  Lordihips  humbly  means  and  ihows  your  fer- 
vitor  A,  that  on  the  day  of 

I  obtained  decree  at  my  inftance,  before  the  Ma- 
giftrates  of  •      ,  againft  B,  decerning 

and  ordaining  him  to  make  payment  to  me  of 
the  fum  of  311.  os.  id.  Sterlings  being  the  ba* 
lance  of  an  account,  together  with  the  fum  of 
ten  {hillings  Sterling  of  expenfe  of  prqcefs,  and 
two  {hillings  and  {ixpence,  money  forefaid,  as  the 
dues  of  extracting  the  faid  decree;  on  which 
decree  I  raifcd  the  faid  Magiftrates'  precept^  of  the 

date 


^ 
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date  of  the  faid  decree,  as  tke  hme^  Iktste^mAg  tor 
Ihow,  mrill  teftify. 

Herefoee  I  beieecb  your  Lordfhips  for  let^ 
ters  of  hornmg,  and  poisding.  in  the  pr€* 
mifes^  in  commoa  form. 

ACCOltDlNG  TO  JUSriCE,  fcc. 

^sBilL 

The  wafraar  ef  thi»  bitt  b  the  precej^ 
following  on  the  decree;  and  die  fame  ob- 
fervation  relative  to  the  expuy  of  the  days, 
applies  to  this,  as  to  the  decree  of  the  inferior 
court 


Letters  of  Homing  and  Poinding  on  the  said 

BHU 

George,  &c.     Whereas,  &c.  Our  lovite  A,. 
that  upon  the  day  of  he  obtained 

decree  at  his  infbance,.  before  the  Magiftrates^  of 

,  agaiaft  B,  decerning  and  or- 
daining him  to  make  payment  to.tbe  laid  A  of 
the  fum  of  31L  os«  id*  Sterling,  being  the  ba- 
lance <£  an  account,  together  alfo  with  the  fum 
of  ten  {hillings  Sterling  of  expenfe  of  proce&,  and 
two  ihillings  and  fixpence,  money  forefaid,  as  the 
dues  of  extracting  the  laid  decree;  ok  which 

9E0RBS 


A  PitEOEPT  OK  A  DECREE.  5tl 

DECREE  the  complainer  raifed  the  faid  Magi£- 
tf  ates'  precept  of  the  date  of  the  faid  decree,  as 
the  faid  precept,  fliown  to  the  Lords  of  our  Coun- 
cil and  Sei&oi^  hath  teftified. 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  B,  perfonally,  or  at  bis  dwelling-place,  to 
make  payment  to  the  complainer  of  the  forefaid 
fum  of  51K  cSt  id.  Sterling,  with  the  faid  fum 
of  ten  {hillings  Sterling  of  expenfes  of  procefs, 
and  two  {hillings  and  fixpence  as  the  dues  of  ex« 
trading  the  faid  decree — (^this  part  of  the  mU 
must  always  be  regulated  by  the  terms  qf  the  /fe- 
cree'^  "which  is  ike  warrant  of  the  letters) — after 
the  form  and  tenor  of  the  faid  decree  and  precept 
raifed  thereon,  in  all  points;  within  fifteen 
BAYS  next  a&er  he  is  charged  by  you  thereto^ 
under  the  pain  of  rebellion,  and  putting  him  to 
the  horn,  &c. — (in  conmum  form) — According 
TO  JUSTICE,  (becaufe  the  Lords  have  feen  the 
precept  above  mentioned),  as  ye  will  anfwer  to 
us  thereupon ;  which  to  do,  we  commit  to  you, 
jointly  and  feverally,  our  full  power  by  thefe  otir 
letters,  delivering  them  by  you,  duly  executed 
and  indorfed,  again  to  the  bearer.  Given  under 
our  iignet,  at  Edinburgh,  the  day  of 

,  and  year  of  our  reign, 

1804. 

£^  DELIBERATIONS  POMIKORUM  CONCILII. 

Letters 
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t 

Letters  of  Homing  on  a  Decree  of  RegistraHan 

hy  an  Inferior  Omrt. 

This  follows  on  a  bill  prefeated  to  the 
Courts  the  warrant  of  which  is  the  extcad  of 
the  deed  regiftered  in  the  inferior  court ;  the 
form  of  which  bill  will  be  fufficiendy  explain^ 
ed  by  the  fonn  of  the  letters. 


Letters  of  Homing  and  Poinding  oh  a  Bond  of 
ReUef  recorded  in  tiie  Sherijff-couft  Books. 


George,  &c.    Whereas^  &c.  onr  lovke  C, 
that  A,  by  his  bond  of  relief,  dated  ,* 

If ARRATiNo,  that  the  cbmplainer  and  lie  had, 
by  thdr  bond,  of  date  ,  become 

bound,  jointly  and  feverally,  to  make  payment 
to  B,  hiii  heirs,  executors  or  affignees,  of  the' 
film  of  500L  Sterling,  at  the  term  of  , 

with  the  legal  intereft  thereof  from  the  term 
of  ,  to  the  fore- 

faid  term  6f  paymebt,  and  thereafter  during 
the  nbt  payment  of  the  fame,  and  of  tooL- 
Sterling  of  liquidated  penalty  hi  cafe  of  ^I- 
iire  ;  and  subsuming,  that  the  faid  fiim  of 
500L  Sterling  of  principal,  notwithftanding  the 
tenor  of  the  faid  bond,  was  applied  by  the  faid 

A, 


r*  •    ' 
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A,  folely  for  his  own  ufe  and  behoof,  aad  no  part 
thereof  to  the  ufe  of  the  complainer.  •  There- 
fore he  BOUND  and  obliged  hinifelf,  his  heirs, 
executors  and  fiicceffors^  to  warrant,  free,  relieve, 
and  flcaithlefs  keep,  the  complainejr,  his  heirs,  ex- 
cxcutors  and  fucceflbrs  whatfocver,  of  and  from 
payment  of  all  or  any  part  of  the  forefaid  princi- 
pal farn,  intereft  and  penalty  above-mentioned, 
and  of*  all  damage,  intereft  and  expenfe  they 
might  happen  to  fuftain,  throiigli  his  becoming 
bound  with  the  faid  A  in  the  forefaid  bdndj 
AND,  fot  that  effeft,  either  to  make  payment  to 
the  faid  B,  or  his  fprefaids,  of  the  faid  principsil 
futn  of  500I.,  at  the  term  of  payment  above 
mentioned,  with  the  intereft  then  due  thereon, 
and  thereby  prox:ure  ^nd  deliver  up  to  £he  coin- 
plainer  the  faid  bond  unregiftered^  to  the  end  he 
inight  cancel  the  fame  ;  or,  otherwise,  to  make 
payment  to  the  complainer  himfelf  of  the  fore- 
faid principal  fum,  intereft  thereon,  and  penalty 
If  incurred,  in  order  that  he  might  apply  the 
fame  in  extinction  of  fhe  faid  bond,  and  thereby 
operate  his  own  relief ;  all  which  the  faid  A 
1)ound  and  obliged  himfelf  and  his  forefaids  to 
do  and  perform  under  the  penalty  of  lool.  Ster- 
ling, over  and  above  performance}  as  the  faid 
bond  of  relief,  re|[iftefed  in  the  Sheriflfcourt 
books  of  ,  and  having  a  precept 

of  the  Sheriff-depute  thereof  interponed  thereto, 
TOL.  VI*  *        K  k  upon 
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upon  the  day  of  ,  fbown  to  the 

Lords  of  our  Council  and  Seflfion,  hath  teftlfiecL 
Our  WH.I,  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  A,  perfonaliy,  or  at  his  dwelCng-place, 
EITHER  to  make  payment  to  the  faid  B  of  the 
principal  fum  of  500!.  Sterling,  and  interef): 
due  thereon,  with  the  forefaid  fum  of  looT. 
Sterling  of  liquidated  penalty,  incurred  through 
failure,  contained  in  the  forefaid  bond  granted 
to  t)ie  faid  B,  and  procure  and  deliver  up  the 
fame  to  the  complainer,  and  free  and  relieve  hita 
of  all  damage  and  expenfe  he  has  fuftained,  or  may 
fuftain,  in  confequence  thereof;  or  otherwise  to 
make  payment  to  the  complainer  of  the  forefaid 
principal  fum  of  500I.  Sterling,  whole  interell 
due  thereon  from  and  fince  ,  and  in 

time  coming  till  payment ;  looL  of  penalty^  con- 
tained in  the  faid  bond  to  B,  and  incurred 
through  failure ;  and  lool.  of  penalty  incurred 
through  the  faid  A's  failure  to  implement  the 
faid  bond  of  relief  granted  by  him  to  the  com- 
plainer ;  all  contained  in,  and  due  by  the  faid 
bond  of  relief,  and  decree '  interponed  thereto, 
in  all  points,  within  six  days,  &c.— (i«  com^ 
monJinrnJ) 

Ex  DELIBERATIONS  DOMXNORUM  CONCILI!. 


III>   LET* 
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III.  Letters  of  Horning  and  Poinding 
ON  Registered  Protests. 

The  bill  and  proteft  have  no  claule  of  re- 
giftration  j  and,  formerly,  payment  could  be 
Recovered  only  by  an  ordinary  adion.  It  wa4 
by  the  a<a  1681,  c.  20,  that  the  device  of  re- 
giftration  was  with  much  propriety  extended 
to  foreign  bills  of  exchange.  *  The  device 
was  afterwards  further  extended  to  inland  bills 
and  precepts,  by  the  aft  1696,  c.  36  :  And  by 

the? 


Act  concerning  Bills  of  Exchange. 

Our  sovereign  Lord*  considering  how  necessary  it  is  for 
Hie  flourishing  of  trade>  that  bills  or  letters  of  exchangel 
be  duly  paid,  and  bear  ready  execution^  conform  to  the' 
eustom  of  odier  parts ;  Doth  therefore,  with  advice  and 
consent  of  his  Estates  of  Parliament,  statute  and  ordain, 
that  I  in  case  of  anj  foreign,  bills  of  exchange'  from  or  to' 
this  realm,  duly  protested  for  nat  acceptance  or  for  not 
payment,  the  said  protest  having  the  bill  of  exchange  pre- 
fixed, shall  be  registrable  within  iix  months  after  the  datel 
of  the  said  bill,  it  case  of  non-acceptance,  or  after  the 
falling  due  thereof  in  case  of  not  payment,  in  the  books  of 
Council  and  Session,  or  other  competent  judicatures,  at 
the  instance  of  the  person  to  whom  the  same  is  made  pay- 
able, or  his  order,  either  against  the  drawer  or  indorser  irx 
case  of  a  protest  for  non-acceptance,  or  against  the  ac- 
cepter in  case  of.  a  protest  for  non-payment,  to  the  effect  it 
may  have  the  authority  of  the  Judges  thereof  interponed 
thereto ;  that  letters  of  horning,  upon  a  simple  charge  of 
51X  days,  and  other  executorials  necessary,  may  pass  there- 

K  k  2  u  pon» 
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the  a£t.  12th  Geo.  IIL  c.  72,  promiflbry  not€s 
are  put  uppn  the  iame.  fooling  ^t^  bUls^  as  ta 
diligence^  intereft^  in^orikao^  a^d  the  privi-^ 
lege  of  indorfees. 

In  this,  manacr  the  utmoil  facility'  has  been 
given  to  the  recovery,  of  biHs  and  promifltty 
notes.;  and  where  they  have  been  regularly 
protefled,  tl^  bill  and  pr^tef):  may.  be  recorded 
in  any  competent  court ;  ^^d  the  e^tm£k:  of 
the  bill  and  protefl;,  if  r^0];ded  ia  the  bpoks 

upon,  for  the  trhole  sums  coBtamed  in  the  btlU  ai  well  ex* 
change  as  principal,  in  form  as  efFeirs«  sicklike^  and  in  the 
same  manner  as  upon  registrate  bonds,  or  decreet  of  re- 
gistration, proceeding  upon  consent  of^parties.  Providikg 
ALWAYS,  that  if  ^e  satd^  protests  be  not  duly  registrate 
witliin  six  months,  in  manner  above  prpvidejd,  thep,  a^d^iii 
that  case,  the  bills  and  protests  are„  not  to  have  sunrnvar 
execution,  but  only  to  be  pursu^^  by  w^ay  of  ordinax:  ac- 
tion, as  accords.  Anjd  further,  it  is  hereby  statutep 
and  EXACTED,  that  the  sums ,  coRitafncd  in  all.  bills  of  exr 
change,  bear  annualrent,  in  case  of  nqn-ac€ep(^.ce»  fcov^ 
the  date  thereof;  and  in  case  of  acceptance  and  not  pay^ 
ment)  from  the  date  of  their  falling  due>  ay  and  while  the 
payment  thereof.  And  furthcr»  his  Ma}esty»  with  ad- 
vice foresaid,  hereby  declare^  tha(  not\vithstanditig  of  the 
foresaid  summar  execution  provided  to  follow  upoa  bills 
of  exchange  for  the  sums  therein  contained,  in  manner  a* 
bove  specified  ;  yet  it  shall  b<?  le^spm.to  th^  pirty  charges 
to  pursue  for  the  exchange,  if, not  contained,  in  the  said 
bills,  with  reexchange,  damage,  interest,  and  all  expenses^ 
before  the  ordinary  Judge ;  or,  in  casie  of  suspension,  to 
eik  the  same  to  the  charge  at  the  discussing  of  the  said  sus- 
pension ;  to  the  effect  that  the  sam«  may  be  liqui4a^d,.  and 
decreet  given  therefor,  against  the  party  principal^  or  aa> 
gainst  him  and  his  cautionersf.  as  accords^ 
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of  Seflion  \vithhi  fii  months  from  the  date  or  • 
term  of  paym^ntj  (in  terms  of  the  ftatule  ia 
the  foot  note),  will  be  a  warrant  for  letters  of 
horning ;  and  if  in  inferior  court-books  with- 
in the  fame  period,  the  extract  will  be  the  war- 
rant  of  a  bill  to  the  Judges  of  the  Court  of 
Se£Oion.  I  (hall  give  th^  form  of  the  regiftra- 
tion  in  the  boc.Ics  of  Seffion. 


Registered  Protest  in  tiie  Books  a^'  Session. 


At  Edinburgh,  the  9th  day  of  January  1804 
years,  in  prefence  of  the  Lords  of  Council  and 
Seflioii,  compeared  Mr  '  advocate,  as 

procurator  for  A,  after  defigned,  and  gave  in  the 
protefted  bill  under  writteij,  defiring  that  the 
fame  might  be  regiftered  in  their  Lordfhijjs*  books, 
conform  to  law  ;  which  defire  the  faid  Lords 
found  reafonable,  and  ordained  the  fame  to  be 
done  ac(iordingly,  whereof  the  teiidr  follows. 
L-  39  :  5 :  7d.  Stetling*  Dunbar,  April  1 8th,  i  S03. 
Three  months  after  date,  pSy  to  itie,  or  order,  at 
the  banking-houfe  of  ,  thirty-ninc 

pounds  five  fhilKngs  arid  fevenpence  Sterling, 
value  lii  accourit.  {Signed)  A.  (AddrelTed  thus) 
To  B  and  C,  jointly  and  feveraUy.     (^Signed) 

B.  d.     (Wrote  oh  the  back  thus^  Pay  to , 

K  Ic  3      •  Qv 
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« 

.  or  order.  (Signed)  A.  Edinburgh,  agih  Oaobc|r, 
1803.  Received  to  account,  ii3l-  8s.  6d.  per  C's 
letter.  Pay  the  balance  of  15I.  17s.  id.  SterKng, 
to  the  order  of  A,  the  value  being  his,  but  with- 
out recourfe  on  us.  (Signed)  . ' 

At  Edinburgh,  the  agth  day  of  July,  1803. 
Which  day,  the  principal  bill,  above  copied, 
was,  where  payable,  duly  protefted  by  me  notary 
public  fubfcribing,  at  the  inftance  of  the  above 
defigned  A,  againft  the  faid  B  and  C,  acceptors, 
for  not  making  payment  to  him  of  the  balance  of 
faid  bill,  and  for  intereft,  damages  and  expenfes, 
as  accords  ;  before,  and  in  prefence  of  E  and  F, 
witnefles  to  the  premifes,  fpecially  called  and  re- 

cjuired.    QuiE  attestor,  (Signed)  • N.P. 

Extrafted  by 

Signed  by  a  Clerk  ofSesmu 


JLetiers  of  Homing  and  Poinding  on  the  aWp^ 

Registered  Protest 

George,  by  the  grace  of  God,  of  the  United 

Kingdom   of  Great  Britain  and  Ireland  ^Z> 

ipefeiider  of  the  Faith,  To . 

meffengersat 

arms,  our  flieriffs  in  that  part,  jointly  and  feve- 
rally,  fpecially  conftituted,  greeting.  Wher^^^ 
Qui-   lovire   A,   by   his  bill   dated  April   i8th, 

i'8o3,  drawn  by  him  upon,  and  accepted  by  ^ 

i>  '  .      .  •      .    '     and 
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^nd  C,  jointly  and  feverally,  ordered  them,  thre^ 
months  after  date,  to  have  paid  to  him  the  draw- 
er, or  order,  the  fum  of  39L  5s.  yd.  Sterling  for 
♦vaiue,  which  bill  was  indorfed  by  the  drawer  to 

,  and  by  them  reindorfed  to 
the  dra^yer,  and  was  protefted  it  the  inftance  of 
our  Md  lovite  againft  the  faid  acceptors,  for  not 
payment,  &c. ;  deducing  23I.  8s.  6d.  Sterling 
paid  thereof  on  the  29th  Oftober  laft ;  as  the  in^ 
ftrument  of  proteft,  regiftered  in  the  books  of  our 
Council  and  Seffion,  and  a  decree  of  the  Lords 
thereof,  interponed  thereto  upon  the  date  hereof, 
ordaining  thefe  our  letters  to  b6  direfled  thereon, 
in  manner  underwritten,  at  more  length  bear. 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  command  and  charge  the  faid  B 
and  C,  perfonally,  or  at  their  refpeftive  dwelling- 
places,  to  make  payment,  jointly  and  feverally, 
to  our  faid  lovite,  of  the  forefaid  principal  fum 
and  intereft  thereof  fince  the  fame  became  dvie, 
and  in  time  coming  during  the  not  payment  theref- 
of ;  deduding  therefrom  the  faid  partial  payment 
of  23I.  8s.  6d.  Sterling,  after  the  form  and  tenor 
of  the  faid  principal  bill,  regiftered  proteft,  and 
decree  interponed  thereto  in  all  points,  within 
61 X  DAYS  next  after  they  are  charged  by  you 
thereto,  under  the  pain  of  rebellion,  and  putting 
of  them  to  the  horn ;  wherein  if  they  fail,  the 
^aid  fpace  being  elapfed,  that  immediately  there? 

K  k^j.  after 
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after  ye  denounce  them  our  rebels^  and  put  theo^ 
to  our  horn :  Attour,  fence»  arreft,  apprifc^ 
compel,  poind  and  diflrain,  all  and  fundry  readied 
moveables,  goods,  gear,  debts  and  Aims  of  money^ 
with  other  moveable  goods  of  every  denomination, 
poindable  or  arreftable,  pertaining  to  the  faid  19  oi: 
C,  wherever  the  fame  can  be  found ;  make  nNNV 
thereof  to  the  avail  of  the  forefaid  fjums ;  and 
caufe  our  faid  lovite  be  completely  paid  of  the 
fame,  after  the  form  and  tenor  forefaid  |n  all 
points;  ACCORDING  TO  JUSTICE,  as  ye  willan- 
fwer  to  us  thereupon.  Which  to  dq,  we  commit 
to  you,  and  each  of  you,  full  power  by  thefe  our 
letters,  delivering  them  by  you,  duly  executed  an4 
indorfed,  again  to  the  bearer.  Given  under  our 
fignet,  at  Edinburgh,  the  9th  day  of  Japuary, 
and  44th  year  of  our  reign,  1304. 

PXR  DeCRETUM  DoMtNORUM  CoifGLLlI* 

Signeted      > 
May  27.  1804;  5 


Homing  and  Poinding  where  the  Protest  has  ken 
registered  in  the  Sheriff'COurt  Books,  agM^t 
Acceptor^  Drawer^  and  Indorser. 

In  this  cafe,  a  bill  muft  be  prefented  to  the 

Couit^  the  warrant  of  which  will  be  the  ex- 

traa 
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tx^  pf  the  regiftered  protefl:  in  ^e  SherifF- 
couit  books.  The  form  of  the  bill  it  will  be 
uoneceiTaiy  to  give. 

*  • 

George,  by  the  grace  of  God,  of  the  United 
Kipgdpm  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

meflengers  at  arms, 
our  Sheriffs  in  that  part,  &c.  Whereas  it  is 
humbly  meant  and  (hown  to  us,  by  our  Lovite  A, 
that  B,  by  his  bill  dated  ,  drawn 

by  him  upon,  and  accepted  by  C,  ordered  him,* 
three  days  after  date,  to  have  paid  to  him,  or  or- 
der, the  fum  of  ;  v^hich  bill  was,  by 
the  {aid  drawer,  indorfed  to  D,  s^ui  by  D  indorf- 
ed  to  the  complainer,  at  whofe  inftance  it  was 
duly  protefted  againft  the  faid  acceptor,  drawer 
and  indorfer,  jointly  and  feverally,  for  not  pay- 
ment^ &c.  'y  and  the  inftrument  of  proteft,  taken 
thereon,  duly  regiftered  in  the  Sheriff^ourt  books 
of  ,  and  a  decree  of  the  Sheriff- 
depute  thereof  interpbned  thereto,  upon  the 
day  of  i  a&  the  fame,  con- 
taining the  faid  SherifTs  precept  in  the  end  there- 
of, ihown  to  Qur  Lords  of  Council  and  Scffion, 
hath  teilified. 

.  Our  will  is  hereeore,  and  we  charge  you, 
that,  on  fight  hereof,  ye  pafs,  and  in  our  name  and 
authority,  lawfully  conmiand  and  charge  the  faid 
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B,  C,  and  D,  perfonally,  or  at  their  refpcSivc 
dw^llingplaces,  to  make  payment,  jointly  andfe-' 
verally,  to  the  complainer,  of  the  forefaid  prin- 
cipal fum  of  ,  and  the  legal  intereit 
thereof  fince  the  faid  bill  fell  due^  *  and  till  pay- 
ment, after  the  form  and  tenor  of  the  faid  bill, 
regiftered    proteft,   decree   and    precept,   in   all 
points,   WITHIN  SIX  DAYS  next  after  they  are 
charged  by  you  thereto,  under  the  pain  of  re- 
bellion, and  putting  of  them  to  the  horn,  &c. 
Sac. — (in  conmum  form).     According  to  jus- 
tice (becaufe  the  Lords  have  fcen  the  precept  a- 
bove  mentioned)  as  ye  will  anfwer  to  us  thercf 
upon.     Which  to  do  we  commit  to  you,  and 
each  of  you,  full  power,  by  tbefe  6ur  letters,  deli* 
vering  them  by  you,  duly  executed  and  indorfed, 
agsun  to  the  bearer.     Given  under  our  iignet,  at 
Edinburgh,  the              day  of  ,  to 
the                year  of  our  reign. 

JEx  DBLIBERATJONE  POMINORUM  CoNCILJI* 


IV.  Lettehs  of  Horning. 

When  the  decree  or  obligation  to  be  en- 
forced, relates  to  the  performance  of  an  ad, 
and  not  to  the  payment  of  a  debt ;  as,  for  in- 
ftance,   to  exhibit  wriongs,   to  implement  a  ; 

back  bond  declaratory  of  a  truft,  &c. ;  it  is 

obvious 
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obvious  that  thefe  cannot  be  enforced  by  poindr 
ing  or  arreftment ;  and,  in  fadl,  it  is  by  im- 
prifonment^  or  the  terror  of  it,  that  the  obli- 
gant  can  be  compelled  to  perform.  I  (hall 
therefore  give  examples  of  letters  of  horning^^ 
where  there  is  no  v^arrant  to  poind  or  arreft. 


Letters  qf  Homing  on  a  Decree  of  Ea^hiUtian  and 

Delivery/  qf  Writings. 

George,  by  the  grace  of  God,  of  the  United. 
Kingdom  of  Great  Britain  and  Ireland,   King, 
Defender  of  the  Faith,  To  . 

mejPfengers  at  arms, 
our  flieriffs  in  that  part,  jointly  and  feverally,  fpc- 
cially  conftituted,  greeting.  Whereas  pup.  lo- 
viTR  A  obtained  a  decree  at  his  inftapce  before 

•  •  • 

the  Lords  of  our  Council  and  Seflion,  of  the  date 
hereof,  againft  B,  decerning  and  ordaining 
him  to  deliver  up  to  the  faid  A  the  writs  and  evi-> 
dents  following,  viz.- — (here  describe  /A«w)— to, 
be  kept  and  ufed  by  the  faid  A,  his  heirs  and  af- 
ifignees,  in  all  time  coming,  as  their  own  proper 
writs  and  evidents,  and  as  the  rights  and  fecuri* 
ties  of  the  lands  of  ,  difponed 

by  the  faid  B  to  our  faid  lovite  and  his  forefaids ; 

as 
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a»  the  faid  decree,  ordabung  thefe  our  lettw  hi 
manner  under  written,  and  all  other  oeceffary 
execution  to  be  direSed  thercoa,  more  fully 
bears. 

Our  will  is  herefore,  that  ye,  in  ournanie 
and  authority,  lawfully  command  and  charge  the 
laid  B,  perfonally,  or  at  his  dwellingplace,  to  give 
up  and  deliver  to  the  faid  A  the  writs  and  evi- 
dents  above  fpecified,    to  be  kept  and  ufed  by' 
him  and  his  forefaids,  as  their  ovm  proper  writs 
and  evidents  in  time  coming,  after  the  form  and 
tenor  of  the  faid  decree  in  all  points ;  within 
FIFTEEN  DAYS  next  after  he  is  charged  by  you 
thereto,  under  the  pain  of  rebellion  and  putting 
of  him  to  the  horn  ;  wherein,  if  he  fail,  the  feid 
fpace  being  elapfed,  that  immediately  thereafter 
ye  denounce  him  our  rebel,  and  put  him  to  the 
horn,  and  ufe  the  whole  other  otd'er  againft  him, 
prefcribed  by  law.     According  to  justice,  as 
ye  will  anfwer  to  us  thereupon.     Which  to  do 
we  commit  to  you,  and  each  of  you,  full  power 
by  thefe  our  letters,  delivering  them  by  you,  duly 
execu|pd  and  indorfed,  again  to  the  bearer.    Gi- 
viN  under  our  fignet,    at   Edinburgh,   the 

day  of  ,  in  the 

year  of  our  reign. 

Per  decretum  Dominorum  Conciui. 
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A  Homing  Jbr  obtaining  Implement  of  a  Back 
Bond  declaratory  qf  a  Trmt. 

Georg£»  &c.     WniitfiAs  A^   by  hig'  back 
bond  dated  ,  pnroceeding'  on  thci  nar« 

rative^  tfaatakhougfa  he  bad  obtained  a  decree  of 
adjudication  at  his  iaftance  agaanft  C,  and  his 
lands  and  eftate  of  ,  of  date  ^ 

for  the  accumulkted  fum  of  ;  yet  the 

truth  waS)  the  faid  debt  was  truly  due  to  our 
LOviTE  B,  the  right  being  veftcd  in  the  perfon  of 
the  faid  A,  m  trufl:  only,  for  the  ufe  and  bdioof 
of  our  faid  lovke^  his.  heirs  and  aiSgnees ;  and 
therefore,  the  faid  A  bound  and  obliged  him^ 
felf,  his  heirs  and  fuccefibrs,  to  denude  them^ 
felves  of  the  faid  decree  of  adjudication,  grounds 
and  warrants  thereof,  and  iofeftment,  if  any  (hould 
follow  thereon,  and  fums  therein  contained,  with 
all  that  had  followed  or  might  follow  upon  the 
fame,  in  favour  of  our  faid  lovite  and  *  his  fore« 
faids»  with  warrandice  from  the  faid  A  and  his 
forefaids,  their  proper  fads  and  deeds  allenarly ; 
and,  for  that  purpofe^  to  grant  all  deeds  requi* 
fite  and  neceflary,  and  alfo  to  deliver  up  to  our 
faid  lovite  and  his  forefaids  the  faid  decree^  grounds 
and  infeftment,  with  all  that  has  followed  there«» 
ypon^  he  being  always  paid  of  any  expenfe  de- 

buried 
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burfed  by  him  in  thefaid  matter;  as  the  fsdd  back- 
bond, of  date  forefaid,  duly  regiftered  in  the 
books  of  out  Council  and  Seilion,  and  a  decree 
of  the  Lords  thereof  interponed  thereto  of  this 
date,  ordaining  thefe  our  letters,  in  manner  un- 
derwritten, and  all  other  neceflary  execution,  to 
pals  thereon,  more  fiiUy  bear. 

Our  will  is  herefore,  and  we  charge  you^ 
that,  on  fight  hereof,  ye  pafs,  and  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  A,  perfonally,  or  at  his  dwellingplace,  to  de- 
nude himfelf  of  the  faid  decree  of  adjudication, 
grounds  and  warrants  thereof,  infeftment  follow- 
ing thereupon,  if  any  be,  fums  of  money  therein 
contained  and  thereby  due  ;  and  for  that  purpofe, 
to  grant  all  deeds  requifite  and  neceflary,  and  al* 
fo  to  deliver  up  to  our  faid  lovite  the  faid  decree 
of  adjudication  and  grounds  thereof,  infeftment 
following    thereupon,    and    conveyance    thereof 
forefaid,  on  payment  to  the  faid  A  of  any  necef- 
fary  expenfe  difburfed  by  him  in  the  faid  matter 
in  manner  forefaid,  after  the  form  and  tenor  of 
the  faid  back  bond,  and  decree  interponed  there- 
to, in  all  points ;  within  six  days  next  after  he 
is  charged  by  you  thereto,  under  the  pain  of  re- 
bellion and  putting  of  him  to  the  horn  y  wherein, 
if  he  fail,  the  faid  fpace  being  elapfed,  that  im- 
.  mediately  thereafter  ye  denounce  him  our  rebel, 
put  him  to  thcx  horn,  and  ufe  the  whole  other 
order  againft  him  prefcribed  by  law.     Accord- 

1N« 
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ING  TO  jusTici,  as  ye  will  anfwer  to  us  there- 
upon. Which  to  do,  we  commit  to  you,  and 
each  of  you,  full  power  by  thefe  our  letters,  de- 
livering them  by  you,  duly  executed  and  indorfed, 
again  to  the  bearer.  'Given  unde^  our  fignet,  at 
Edinburgh,  the  day  of  ,  in 

the  yeih*  of  our  reign. 

Per  decretum  Dominorum  Concii-ii. 


V,    Alterations  on  the  Letters  of 
Horning  and  Poinding. 

I.  Against  a  Mercantile  Campamf. 

In  the  will  of  this  homing,  it  will  be  ne^ 
ceflary  to  give  a  proper  warrant  for  charging 
the  Company,  which  may  be  done  in  this 
manner: 

**  Our  will  \%  herefore,  that  ye,  in  our 
name  and  authority,  lawfully  command  and  charge 
the  faid  B  and  Company,  at  their  ihop,  (or  ware- 
room  or  counting-room),  and  the  members  of 
that  Company  individually,  perfonally,  or  at  their 
refpeftive  dwellingplaces,  jointly  and  feverally, 
to  make  payment  to  our  faid  lovite, ''  &c« 

In 
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In  ord^r  to  rjdfe  d  caption  dgaiiift  iJife  part- 
ners of  the  Company,  the  partners  muft  be 
charged  individually. 


2.  Against  MagistNiies^ 

"  Our  will  is  herefore,  that  ye,  in  our 
name  and  authority^  lawfully  command  and  charge 
the  Provoft,  BailUes,  and  other  Magiftrates  of  the 
faM  burgh  of  ,  for  thetofelveJ,  and  is 

reprefenting  die  remanent  members  of  (he  Toto* 
council  of  the  faid  burgh,  when  in  council  affem- 
bled,  or  perfonally,  or  at  their  refpeOiive  dwel- 
lingplaces,  to  make  payment,  "  &c. 


3*  Where  the  Ddfior  is  abroad. 

In  this  cafe,  a  warrant  forfeiting  tte  debtor 
at  the  market-cross  of  Edinburgh,  pier  and 
fhore  of  Leidi,  is  neceffary  j  and  this  is  ob- 
bdned  by  a  waxrant  of  the  Lord  Ordinary,  oa 
prcfenting  a  bijfl  iteting  the  fadt  This  billi^ 
therefore  requifite,   although  thei  wjurant  oci 

which  the  homing  i^  raifed  be  a  decree  of  the 

,  Court 


A  PIIRSON  OUT  OF  THE  ISINGDOM*         $t^ 

Court  of  Seffion.    The  form  of  the  bill  I  need 
not  give.     The  prayer  is  in  this  ftyle. 

"  May  it  therefore  pleafe  your  Lord- 
ihips  to  authorife  letters  of  horning 
and  poinding  in  the  premifes,  at  my 
inilance,  and  containing  a  warrant  for 
charging  the  faid  a& 

furth  of  Scotland,  at  the  market-crofa 
of  Edinburgh,  pier  and  ihore  of  Leith. 

"  According  to  justice. **    . 

The  ^iU  of  the  letters,  again,  runs  in  thefe 
terms. 

**  Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  command  and  charge  the 
faid  ,  perfonally,  or  at  his  dweU 

lingplace,  if  within  Scotland ;  and,  if  furth  there- 
of, by  open  proclamatiorf  at  the  market-crofs  of 
Edinburgh,  pier  and  fhore  of  Leith,  t6  make  pay* 
ment  to  the  complaiaer  of  the  forefaid  fum  of 
i  &c.  &c. — (according  to  the  narra^ey^ 
after  the  form  and  tenor  of  the  faid  bill,  regiftered 
proteft,-  decree  and  precept— -(or  whatever  the 
warrant  may  be) — in  all  points  j  and  that  with- 
in SIX  DAYS  next  after  he  is  charged  by  you 
thereto,  if  within  Scotland,  anb  within  sixtt 
DAYS,  if  furth  thereof,  under  pain  of  rebellion,  ** 
&c. 

VOL.  vu  •LI  4*  Where 
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4.    TFhere  the  Debtor  is  a  Minor. 

"  Our  will  is  herefore,  that  ye,inourname 
and  authority,  lawfully  command  and  charge  the 
faid  ,  perfonally,  or  at  his  dwelling- 

place,  and  his  tutors  and  curators,  if  he  any  has, 
for  their  intereft,  by  open  proclamation  ^  the 
market-crofs  of  ,  aiid  other  places 

needful,  to  make  payment  to  the  complauner, " 
&c. 

5.  The  number  of  days  ott  which  the 
charge  is  g^ven,  is  regulated  by  the  warrant. 
The  claufe  of  re^iftration,  in  every  cafe,  al- 
lows diligence  to  proceed  on  fix  days,  unleis 
where  there  is  an  onaiflion  ;  and,  in  that  cafe, 
the  niunber  of  days  muft  be  fifteen.  Homr 
ings  on  bills  and  promiflbry  notes  proceed  on 
fix  days'  charge,  by  fbitute ;  and  decrees, 
which,  in  general,  are  on  fifteen,  contain^  m 
themfehres,  the  number  of  days  on  whkh  the 
chaige  rnxxHi  be  given. 

6.  Bills,  we  have  feen,  are  requifite  in  ^- 

very  cafe  of  a  decree  of  an  inferior  court,  or 

of  regiftration  in  its  books.     But  they  are  alfo 

requifite  on  the  dtcree  of  the  Court  of  Seffion, 

where 
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wher6  a  warrant  for  charging  die  debtor,  as 
.  out  of  the  kingdom,  is  required  j  or  where 
:  the  letters  are  to  run  in  the  name  of  an  affig- 
nee,  or  of  an  executor ;  and  in  thefe  cafes  the 
conveyance,  or  confirmed  teftament,  muft  be 
produced  with  the  bill.  Where  a  decree  of 
the  Court  of  Seflion  bears  more  dates  than 
one,  it  is  ufual  alfo  to  pafs  a  bill.  The  hom- 
ing proceeding  on  a  bill  muft  be  of  the  date  . 
of  the  bill ;  and  after  thefe  words  in  the  will, 

"   ACCORDING   TO  JUSTICE,"    you   add   the 

"  BECAUSE,'*  as  it  is  called,  which  you  find 
oti  the  back  of  the  bill,  as  (becaufe  the  Lprds 
have  the  decreet  above  mentioned.)  The  let- 
ters, too,  are  clofed  in  this  manner — ^^  Ex  de- 

LIBERATIONE  DOMINORUM  CONCILII.  " 


VI.       Of   THE   EXECUTldN   OF   THE 

Hornin'g. 

The  execution  of  letters  of  horning,  and 
other  fignet  letters,  are  committed  to  meflen- 
gers  at  arms,  who  are  appointed  by  a  com- 
miffion  from  the  Lyon  King  at  Arms ;  and  I 
fubjoin  the  bond  of  caution  which  the  meC 

L  1  2  fenger 
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fenger  gives  on  receiving  His  commijQSon,  as 
explanatory  of  the  damage  for  which  the  cau- 
tioner may  be  made  anfwerable  from  any  mif. 
eondudt  in  the  bufmefs  committed  to  the 
charge  of  the  meffenger*  *     The  charge  which 

is 


♦  Bond  o^  Caution  for  a  Messenger. 

I,  L,  by  the  tenor  hereof,  bind  and  obfige  me,  mj  beiir, 
executors  and  successors,  as  cautioner  and  surety  to  the 
Right  Honourable  y  I^yon  King  of  Arms, 

for  M,  that  the  said  M,  messenger  within  the  shire  of 
y  shall  leOy,  truly  and  honestly,  use  and  exerdse 
the  ofiTce  of  messenger  to  all  and  sundry  our  SoYereigii 
I^ord^s  lieges,  upon  their  reasonable  expenses  %  and  if  he  does 
in  the  contrary,  what  damage,  interest,  skaith,  <^  expense, 
any  of  them  shall  happen  to  sustain  or  incur  through  the 
negligence,  fraudful  or  informal  executions  of  the  said  M, 
messenger,  in  the  said^ffice,  we  bind  and  oblige  us  hodi» 
caution  and  surety  above  written,  jointly  and  severally,  our 
heirs,  executors  and  successors,  to  pay  the  same  to  the  par- 
ties  interested  and  wronged  ;  and  also  to  pay  to  the  said 
I^ord  Lyon  the  sum  of  500/.  Scots  money,  whereof  the 
two  parts  to  be  delivered  by  him  to  our  Sovereign  Lord's 
treasury,  and  the  third  part  to  be  retained  by  him  iot  his 
own  labour,  conform  to  the  act  of  Parliament  tsxi^  there- 
anent.  Likewise  we,  the  said  messenger  and  cautioner, 
bind  and  oblige  us,  conjunctly  and  severally,  and  our  fore- 
saids, to  produce  mine  the  said  messenger's  books  of  ui- 
janctions  to  the  satd  Lord  Lyon,  his  depute,  or  clerk  of 
Court,  upon  the  5th  day  of  May  and  6th  day  of  Novsm- 
ber,  yearly ;  and  to  pay  to  the  said  Lord  Lyon,  or  his  de- 
pute or  collector,  at  the  said  two  diets,  yearly,  by  equal 
portions,  the  sum  of  ten  merks,  money  foresaid,  by  and 
attour  die  ordinary  dues  to  the  clerk  of  Court  j  and  if  ^ 
failzie  thereuntil,  in  that  case,  I,  the  said  messenger,  am 
content  that  the  not*production  of  my  book,,  and  the  not- 

payment  making  of  the  said  sum  precisely  at  the  said  two 

dietSj 
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is  given  on  the  letters  of  homings  is  in  thefe 
terms. 

Charge^ 

I,  M,  meflenger  at  arms,  by  virtue  of  letters  of 
homing  at  the  inftance  of  A,  complairier,  in  his 
Majefty's  name  and  authority,  lawfully  command 
and  charge  you  B,  to  make  payment  to  the  com- 
plainer  of  the  fum  of  looh  Sterlings  and  intereft 
thereof  fince  the  day  of 

till  payment,  with  ,  being  the  expenfe 

of  procels,  and  ,  being  the  expenfe  of 

extradUng 


diets,  by  equal  portions,  the  same  shall  be  a  lawful  cause 
to  deprive  me  of  my  said  office:  And  also,  I,  the  said 
messenger,  oblige  me,  how  soon  my  said  book  is  filled  up 
^with  my  executions,  and  every  one  of  them  subscribed  with 
any  hand,  to  exhibit  and  produce  the  same  to  the  said  Lord 
Lyon,  or  his  clerk,  to  be  kept  by  him,  and  to  be  made  furth- 
coming to  all  his  Majesty's  leiges  having  interest  thereto  $ 
and  to  receive  from  him  another  book,  marked  by  him,  to 
the  effect  above  mentioned.  And  I,  the  said  messenger, 
•bind  and  oblige  me,  my  h^irs,  executors  and  successors,  to 
warrafit,  fi«e,  relieve,  harmless  and  skaithless  keep,  my  said 
cautioner  and  his  foresaids,  of  his  cautionry  in  the  premises, 
and  of  all  damage  he  or  his  foresaids  my  sustain  there- 
through, at. all  hands,  and  against  all  deadly*  And  for  the 
more  security,  we  are  content,  *and  consent,  that  these  pre- 
sents be  insert  and  registered  in  the  books  of  Council  and 
Session,  or  in  the  Lyon  Court  books  of  Scotland,  to  have  the 
strength  of  a  decree  interponed  thereto,  that  letters  of  hom- 
ing, .on  six  days  charge,  and  others  needful,  may  pass  here- 
on, in  form  as  effeirs ;  and  to  that  purpose,  constitute 

procurators,  &c.     In  witness  whereof,  $cc* 
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t 

extracting  the  decree,  all  contained  in,  and  dae 
by  a  decree  obtained  at  the  inftance  of  the  corn- 
plainer,  before  the  Lords  of  Council  and  Seffion, 
againft  you,  on  the  day  of  laft, 

within  fifteen  days  next  after  this  charge,  under 
the  pain  of  rebellion,  and  putting  you  to  t&e 
horn  ;  with  certification,  conform  to  the  faid  let* 
ters,  which  are  dated  9  and  figneted 

.     This  I  do  on  the        day  of  y 

one  tboufand  eight  hundred  and  four  years,  be< 
fore  thefe  witnefTes,  N  and  O,  (design  tliem.) 

Signed  by  the  Messenger. 

This  charge  muft  either  be  delivered  to  the 
debtor  perfonally,  or,  if  the  meflenger  cannot 
find  him,  it  muft  be  left  for  him  With  his  fer- 
vant,  within  his  dwellinghoufe  ;  or,  if  the 
meflenger  cannot  obtain  admiflion,  the  charge 
muft  be  affixed  in  the  key-hole  of  the  door, 
after  making  fix  knocks.  The  forms  to  be^ 
obferved  in  thefe  different  cafes,  are  prefcribed 
by  the  aft  1540,  c.  75.;*  and  the  following 
examples  will  Ihow  the  terms  of  the  execa- 
tions  returned  by  the  meflenger  in  the  differ- 
ent cafes. 


Execution 


TH£  CHARGE  HAS  BEEN  DELIVERED,  &C.   S35 


ExecuHan  of  a  Homing  where  the  Charge  has  been 
delivered  to  the  Debtor  personally  apprehended. 

Upon  the  day  of  years,  I,  M, 

meflenger,  paiTed  at  command  of  the  within 
written  letters  of  homing,  raifed  at  the  inftance 
of  the  within  defigned  A ;  and,  by  virtue  thereof, 
in  his  Majefly's  name  and  authority,  lawfully 
coihmanded  and  charged  the  alfo  within  defigned 
B,  to  make  payment  to  the  complainer  of  the 
within  written  fums  of  of  principal, 

and  interefl:  due  thereon  from  the  day  of 

,  until  paid,  with  of  expen- 

fes  of  plea,  and  the  fum  of  ,  being  the 

expenfe  of  extrading  the  decreet,  all  contained 
in  and  due  by  the  decree  within  narrated ;  and 
that  within  the  fpace  of  ,  under  the 

pain,  and  with  certification  as  within  directed. 
This  I  did,  after  the  form  and  tenor  of  the  within 
written  letters  of  horning,  in  all  points }  a  juit 
copy  of  charge  I  delivered  to  the  faid  B,  perfon- 
ally  apprehended  in  ;  which  copy 

of  charge  wa«  fubfcribed  by  me,  and  did  bear 
the  date  hereof,  with  the  witneffes  names  and 
defignations  following,  prefent  thereat,  and  here- 
to fubfcribing,  viz.  N  and  O,  (de&gn  tiiem.') 
N,  witnefs.  Signed  by  the  Messenger. 

"  0,  witnefs. 

L  1  4  Mucl\ 
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Much  of  the  execution  depends  (as  a  pe« 
rufal  of  the  above  execution  will  prove)  on  the 
ternis  of  the  letters  of  homing.  What  relates 
to  the  form  of  delivering,  begins  with  thefe 
words,  "  A  juft  copy  of  charge, "  &c.  I  ihall 
therefore,  in  the  following  examples,  give  that 
part  only. 

Execution  "where  the  Charge  is  left  with  a  Serount 

A  juft  copy  of  charge  I  left  for  the  faid  B, 
within  his  dwellinghoufe  in  >  ^^'^ 

his  fervant,  to  be  given  to  him,  becaufe  I  could 
;iot  apprehend  himfelf  perfonally,  upon  the 
day  of  ,  and  year  aforefaid ;  which  co- 

py of  charge  was  fubfcribed  by  me,  and  did  bear 
thf  date  hereof,  with  the  witneffes  names  and  dc* 
fignations  following,  prefent  thereat,  and  hereto 
iubfcribing,  viz.  N  and  O. 

Execution  where  the  Charge  is  affixed  to  0^  J^ 

of  the  House. 

A  juft  copy  of  charge  I  affixed  and  left  fo'  '^ 
fsud  B,  upon  the  moft  patent  gate  or  door  of  w« 

dwellinghoufe  at  ,  after  my  ^' 

°     jjig 
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ing  fix  feveral  audible  knocks  upon  the  faid 
gate  or  door,  becaufe  I  neither  could  get  accefs 
to  the  faid  houfe,  nor  apprehend  the  faid  B  per- 
fonally^  and  that  upon  the  day  of  , 

and  year  forefaid;  which  copy  of  charge  was 
fubfcribed  by  me,  &c. 

It  only  remains  to  give  an  example  of  the 
form  where  the  letters  are  executed  againft 
the  debtor  as  forth. of  Scotland.  The  fame 
charges  are  made  out,  and  left  for  him  at 
the  market-crofs  of  Edinburgh,  and  pier  and 
Ihore  of  Leith,  with  the  difference  in  the 
days  of  charge,  arifing  from  the  circumftance 
of  the  debtor's  being  out  of  the  kingdom. 
The  execution  returned  is  in  thefe  terms  : 


Execution  at  the  MarketX)ro$Sy  Pier  and  Shore. 

A  just  copy  of  charge  I  affixed  and  left  for  the 
faid  B,  (as  being  prefently  furth  of  Scotland),  at 
and  upon  each  of  the  following  places,  viz.  the 
market  "crofs  of  Edinburgh,  pier  and  fhore  of 
Leith,  refpeftively  and  fucceffiyely,  the  one  after 
the  other,  and  that  after  my  crying  of  three 
feveral  oyeffes,  making  open  proclamation,  and 
public  reading  of  the  within  letters,  and  com- 
manding 
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manding  and  charging  the  Cud  B  as  afore£ud,  at 
each  of  the  faid  three  places^  and  that  upcm  the 
day  of  t  and  year  foreiaid ; 

which  copies  of  charge  were,  each  of  them,  fub- 
fcribed  by  me,  and  did  bear  the  date  hereof,  with 
the  witneifes  names  and  dcfigaations  following, 
prefent  thereat,  and  hereto  with  xae  fubfcribiiig, 
viz.  N  and  O,  &c. 

It  IS  unneceflary  to  go  more  minutely  into 
this  fubjedl.  The  days  of  the  charge  being 
expired)  the  letters  become  a  warrant  for 
poinding  the  effejS^  of  the  debtor ;.  and  where 
it  is  meant  to  force  payment  by  imprifonment, 
the  debtor  muft  be  denounced  reb^l,  for  not 
obeying  the  command  of  the  letters  of  |ipni- 
ing*  This  denunciation  muft  be  \irithin  year 
and  day  of  the  charge ;  and  fhould  that  tii»e 
^lapfe,  a  new  charge  muft  be  given,  and  the 
days  of  that  fecond  chaise  be  allowed  to  ex- 
pire before  the  letters  are  denounced/ 


Denunciation  ^Letters  of  Horning. 

B,  within'  defigned,  having  difobcye4  the 
charge  given  to  him,  as  recited  in  the  above  exe- 
cution, therefore,  upon  the  day  of 

•    years* 
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years,  I,  M,  mefienger  at  arms,  pafTcd 
to  the  market-crofs  of  ,  and  thereat, 

after  my  crying  of  three  feyeral  oyeffes,  making 
open  proclamation  and  public  reading  of  the 
within  written  letters  and  faid  execution  ;  in  his 
Majefty's  name  and  authority,  I  duly,  lawfully 
a|id  orderly,  denounced  the  faidB  his  Majefty's 
rebel,  and  put  him  to  the  horn,  by  three  feveral 
blafls  thereof,  as  ufe  is,  for  his  difobedience. 
This  I  did  before  thefe  witneffes,  N  and  O. 

N,  witnefs.        '  M,  mcffenger. 

O,  witnefs. 

Before  the  expiry  of  fifteen  days  after,  the 
date  of  the  denunciation,  the  letters  of  hom- 
ing and  the  executions  muft  be  recorded, 
(reoo,  c,  IS.) ;  or,  (hould  the  fifteen  days  be 
allowed  to  elapfe,  the  debtor  muft  be  de- 
jiounced  of  new,  and  the  letter^  and  execu- 
tions recorded  within  fifteen  days  of  this  new 
denunciation,  when  they  beconie  the  warrant 
of  letters  of  caption.  This  regiflration  con- 
fifts  of  an  entry  of  the  letters  and  executions 
in  a  record  prefcribed  by  the  ftatute  ;  and  the 

* 

letters  and  executions  are  returned,  ifrith  a  cer- 
tificate of  regiftr^tion  by  the  keeper  of  the 
regifter,  in  thefe  terms. 

**  At 


'^40  X-ETTJBRS  OF  CAPTION. 

**  At  Edinburgh,  the  twelfth  day  of  March, 
dghteen  hundred  « and  four.  Produced  by  P, 
writer,  and  regiftered  in  the  Books  of  Councii, 
conform  to  ad  of  Parliament. 

(Signed)    Chahles  Bowman,  Depute. 

After  regiflxadon,  the  letters  and  execution 
become  the  warrant  of  letters  of  caption. 


Of  Letters  of  Caption. 

The  letters  of  homing  being  executed,  de- 
nounced, and  recorded,  in  the  manner  already 
explained,  they  become  the  warrant  of  a  bill,  ^ 
prefented  to  the  Lord  Ordinary  on  the  bills, 
praying  for  a  warrant  for  letters  of  caption. 
The  bill  is  in  this  form. 


BiUJbr  Letters  of  Caption. 

My  Lords  of  Council  and  Sessiok,— U^^^ 
your  Lordihips  humbly  means  and  fhows  your  kt- 

vitor  A,  That  upon  the  day  of  « 

B 
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B  was  duly  and  orderly  denounced  rebel,  and 
put  to  the  horn,  by  virtue  of  letters  of  horning 
raifed  and  executed  at  my  inftance  againfl:  him, 
for  not  making  payment  to  me  of  the  principal 
fura  of  Sterling,  intereft  thereof  fince 

the  day  of  ,  together  with 

of  expenfes  of  plea,  and  of 

extrad  ;  all  contained  in  a  decree,  obtained  at  my 
inftande  againfl:  himy  before  your  Lordfhips,  of 
date,  ,  in  manner  more  fully  men- 

tioned in  the  faid  letters  of  homing  j  as  the  fame, 
with  the  executions  thereof,  duly  regiftered,  here- 
with to  fliow,  will  tefl:ify. 

Herefore  I  befeech  your  Lordfliips  for  let- 
ters of  caption,  at  my  inftance,  in  the 
.    premifes,  in  common  form. 

According  to  justice,  &c. 


•'s  Bill. 


Alongft  With  this  bill,  the  letters  of  horning 
and  execution,  duly  recorded,  are  produced  to 
the  clerk  of  the  bills  j  who,  having  examined 
the  executions  and  regiftrations,  returns  them, 
and  writes  on  the  bill,  "  Apud  Edinburgum^ 
1  ft  May  1804,  Fiat  ut  petitur ;  becaufe  the 
Lords  have  feen  the  regiftered  homing  within 
mentioned,"     This  is  figned  by  the  cleric, 

and 
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and  afterwards  the  fignature  of  the  Lord  Or- 
dinary on  the  bills  is  obtained ;  when  it  be- 
comes a  complete  warrant  for  the  caption. 


Letters  of  CapUoru 

George,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  Kiogy 
Defender  of  the  Faith,  To 

meflengers  at  amis, 
our  (heriflFs  in  that  part,  jointly  and  feverally,  fpe- 
cially  conftituted,  greeting.  Whe  re  as  it  is  hum- 
bly meant  and  fhown  to  us  by  our  lovite  A, 
That  Upon  the  day  of  ,  B  was 

duly  and  orderly  denounced  rebel,  and  put  to  the 
horn,  by  virtue  of  letters  of  homing,  raifed  and 
executed  at  the  complainer's  inftance  agauift 
him,  for  not  making  payment  to  the  complainer 
of  the  principal  fum  of  Sterling,  intereft 

thereof  fince  the  day  of  >  ^^^* 

ther  with  of  expenfes  of  plea,  and 

of  extract ;  all  contained  in  a  decree  obtained  at 
the  complainer's  inftance  againft  him,  before  the 
Lords  of  our  Council  and  Seffion,  of  date  ' 

in  manner  more  fully  mentioned  in  the  laid  let- 
ters of  horliing  ;  as  the  fame,  with  the  executions 
thereof,  duly  regiftered,  fhown  to  our  faid  Lords, 
hath  teftified« 

Our 
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Oux.  WILL  IS  HxasvoRB^  that  ye,  in  our  name 
and  authority,  lawfully  command  and  chstrge^ 
the  fheriffj  of  our  fherifFdoms,  the  ftewards  of  our 
ftewartries,  and  their  deputies,  the  provofts  and 
magif.rates  of  our  burghs,  as  alfo  meifengers  at 
arms,  to  pafs,  fearch  for,  take  and  apprehend 
the  perfon  of  the  faid  B,  wherever  he  can  be 
found,  within  the  bounds  of  their  refpeftive  ju- ' 
rifdidbns;  and,  being  fo  apprehended,  to  put 
him  in  fure  ward,  firmanc?  and  captivity,  with-^ 
in  their  refpe£tive  tolbooths,  or  other  warding- 
places,  keep  and  det^Jn  him  therein,  upon  his 
own  charges  and  e^enfes,  until  he  has  ful- 
filled and  obeyed  the  command  of  our  faid  other 
letters ;  and,  if  needful,  that  ye  make  fhut  and 
lockfaft  places  open  and  patent,  and  ufe  our 
keys  thereto,  within  thjIee  days  nexkafter  they 
are  charged  by  you  to  that  effed,  under  the  pain 
of  rebellion,  and  putting  of  them  to  the  horn ;  with 
certification  to  them  if  they  fail,  the  faid  fpace 
being  elapfed,  our  other  letters  will  be  direfled 
againft  them,  charging  them  thereto,  simpUciter. 
According  to  justice  j  becaufe  the  Lords  have 
feen  the  regiftered  horning  above  mentioned,  as 
ye  will  anfwer  to  us  thereupon.  Which  to  do, 
we  commit  to  you,  and  each  of  you,  full  power 
by  thefe  our  letters,  delivering  them  by  you 
duly  executed,  and  indorfed  agaiti,  to  the  biearen 
Given  under  our  fignet,  at  Edinburgh,  the  firft 

day 


.< 
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day  of  fAzj^  in  the  forty*fourtfa  year  of  oar  reigtij 
1804*  ... 

£x  DELIBERATIONE  DoMIKORUM  CoNCILII. 

Signed  by  a  writer  to  the  signet 
(Signeted)  May  3.  1 804. 

Thefe  letters  being  iigneted,  become  the 
warrant  for  imprifonment,  and  authorife  the 
meflenger  to  whom  they  are  ddivercd,  to 
imprifbn  the  debtor ;  but  they  give  him  no 
authority  to  receive  the  debt,  without  fpedal 
inftrudtions  from  his  employer  for  that  pur- 
pofe. 

Imprisonment. 

Imprifonment  is  made  by  apprehending  the 
the  debtor,  and  carrying  him  to  prifon,  (in 
the  fenfe  oftheafk  1696,  whatever  abridges 
the  perfonal  liberty  of  the  debtor,  though 
he  has  not  been  carried  to  prifon,  feems  to 
be  imprifonment).  When  the  meflenger  de- 
livers the  debtor  to  the  jailor,  he  produces  to 
him  the  caption  on  which  the  imprifonment 
is  made,  marking  on  the  back  of  it  the  date, 
the  name  of  the  prifoner,   and  the  fum  for 

which  he  is  imprifoned,  or  refers  for  the  fums 

1  to 
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tp  the  letters,  "by  laying  **  the  Turn  witMo 
mentionedL  "  In  fbtae  priibns,  a  regifter  i» 
kept  by  the  clerk^  who  enters  in  the  regifter 
the  date  of  the  imprifbnment,  the  name  of  the 
dd)tor,  and  the  amount  of  the  debt,  for  which 
boddng  a  duty  of  two  and  a  half  p^  cent  on 
tiie  debt  \%  paid.  The  efied  of  this  booking 
k  to  make  the  magiflratea  liable  for  the  fum. 
fet  down ;  and  they  are  liable  for  no  mor^ 
whatever  the  extent  of  the  debt  may  be. 

When  a  caption  proceeds  agmnft  a  debtoi^ 
ah^ady  in  prifon,  the  meilengaf  muft  go  to 
die  prifbn  where  the  debtor  is  confined^  siikt 
produce  to  the  keeper  the  new  caption  in  pre* 
fence  dt  witneffes,  and  fee  him  booked  a^  ^ 
prifoner  for  the  fecond  debt ;  aiid  an  executicxi 
returned  by  the  meflenger  be»8  evidence  of^ 
the  fads. 

When  a  caption  is  agsdnft  more  than  drid 
debtor^  it  may  be  borrowed  up  by  the  mef- 
fenger  on  receipt  to  the  jailor ;  or  the  meflen- 
ger makes  a  copy  of  the  caption,  which  he  cer- 
tifies, and  leaves  with  die  jailor,  as  his  warrant 
for  detaining  the  debtor. 

The  debtor  being  thus  imprifoned,  the  ma-^ 
gift  rates  are  bound  to  keqp  him  a  clofe  jwi- 

voL.  VI,  *    M  m  '        foner  j 
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foner ;  and,  fhould  they  allow  him  his  liberty, 
or  fliould  they  allow  him  to  make  his  efcape, 
from  the  infulEciency  of  the  prifon,  or  the  ne- 
gligence of  the  jailor,^ the  ma^ftrates  will  be 
liable  for  the  debt  The  form  of  the  fum- 
mons  by  which  they  may,  under  fuch  circum- 
fikances,  be  called  upon  for  payment,  will  be 
found  amongft  the  examples  of  petitory  fum- 
monfes. 

But  although  magiftrates  are  bound  to  keep 
debtors  clofely  confined,  the  ftate  of  thdr 
health  may  be  fuch  as  to  authorife  a  tempo- 
rary removal,  on  the  produ<fl:ion  of  proper  e- 
vidence  of  the  fa£k ;  and  this  has  been  lan^ 
tioned  by  an  aft  of  federunt,  which  was  ne- 
ceflary  to  check  the  irregularities  that  fonneriy 
prevailed  in  this  department.  *  The  applica^ 
tion  is  made  in  this  form* 


».* 


Petition 


*  Act  of  Sederunt^  June  14^A,  1671. 

The  LiOrds,  nnderstanding  that,  albeit  by  the  bw,  magis- 
frates  <Jf  burghs  are  obliged  to  detain,  in  sure  ward  ani 
£rmance,  persons  incarcerate  within  tolbooths  for  debtj  yet» 
bithertOi  xhej  have  been  in  use  to  indulge  prisoners  to  go 


J 
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PeMm  p>  the  Magistrates  for  a  temporary  Libera 
ation^  on  account  qf  a  Frtsoner's  State  g^ 
Healtfu 

UNTO  THE  HONOURABLE  THE    MAGISTRATES  OF 
THE  CITY  OF  EDINBtJROHi 

The  PETITION  of  B  J 

tlumbly  flicDJ^eth,  .        ^ 

That  the  petitioner  ^as,  on  the  day  of 

^  incarcerated  in  the  tolbooth  of  £- 
M  m  2  dinburgh^ 


Abroad  upon  s^versd  occasions.  And  it  being  etpedieiit 
thaty  in  time  cdming,  the  fore^afd  liberty  taken  by  the  ma- 
gistrates of  burghs  should  be  restrained,  and  the  law  duly 
observed ;  therefore,  the  said  Lords  do  declare,  *that»  here- 
after, it  shall  not  be  lawful  to  the  magistrates  6f  burghs, 
upon  any  occasion  whatsomever,  without  a  warrant  froni 
his  Majesties  Privy  Council,  or  the  Lords  of  Session,  to 
permit  any  persdn  incar^etate  in  the  tolbooth  for  debt  td 
go  out  of  prison,  except  only  in  the  case  of  the  party's  sick- 
ness and  extreme  danger  of  life,  the  samen  being  always 
attested,  upon  oath,  undeir  the  hand  of  a  physician,  surgeon, 
apothecaty,  or  minister  of  the  gospel  in  the  place ;  w];Lich 
certificate  ^^all  be  recorded  in  me  towfi^court  books ;  and  in 
that  case,  tiiat  the  magistrates  allow  the  party  only  liberty 
to  reside  in  some'house  within  tjbe  tbwn^  during  the  conti- 
nuance of  his  sickness,  they  being  always  answerable  that 
the  party  escape  not,  and,  Upotii  his  recovery,  to  return  to 
prison ;  and  the  Lords  declare,  that  any  magistrates  of 
burghs  who  shall  contravene  the  premises,  shall  be  liable 
in  payment  of  the  debts  for  which  the  rebel  i^iu  incarcerat- 
ed ;  and  appoint  this  act  %o  be  intimated  to  the  agent  fot 
the  Royal  Bttrghs>  and  to  be  insert  in  the  book^  of  sede- 
■i"unti 
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/ 


IL    Oif  THE  Suspension  of  Diligence, 


Where  a  decree  has  been  obtained  in  the 
Court  of  Seffion  in  abfence,  or  in  an  inferior 
court,  even  after  appearance  has  been  made  for. 
the  defender,  and  he  apprehends  that  there  are 
good  grounds  for  reverfing  the  decree,  or  where 
there  are  grounds  of  compenfation  pleadable  by 
the  debtor,  or  any  plea  competent  to  him  for 
voiding  or  limiting  th^  demand  of  the  credi- 
tor ;  in  all  fiich  cafes,  he  may  ftate  his  plea  in 
fufpenfion  of  diligence.  This  fufpenfion  takes 
the  form  of  a  bill  prefented  to  the  Lord  Ordi- 
nary on  the  bills,  through  the  clerk  to  the 
bills.  When  it  is  pafled,  it  is  on  caution ;  and 
it  then  bears  the  warrant  of  the  letters  of  fuf- 
penfioii,  which  may  be  called  in  Court  like  a 
fummons,  though,  in  general,  it  is  brought 
into  Court  by  the  proteftation,  in  the  form 
which  has  been  explained  in  treating  of  a£kions 
of  the  fecond  inftance.     The  form  of  the  bill 

muft 
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muft  obvioufly  depend  on  the  nature  of  the 
plea  to  be  ftated,  as  a  ground  of  fufpenfion. 
What  follows  will  give  an  example  of  all  that 
can  be  confidered  as  form  in  this  application. 


Bill  of  Sitspension. 

My  Lords  of  Council  and  Session, — Unto 
your  Lordfhips  humbly  means  and  fhows  your 
fervitor  B,  That  where  I  am  ^htrged,  or  threat- 
ened to  be  charged  {for  the  application  may  he 
made  before  ike  charge  be  actually  given)  at  the 
inftance  of  A,  to  make  payment  to  him  of  the 
principal  fum  of  Sterling,  with  intereft 

thereof  fince  the  day  of  , 

Sterling  of  expenfes  of  plea,  and 
as  the  expenfe  of  extrading  the  decree ;  all  as 
contained  in  a  decree  of  the  Court  of  Seifion,  ob- 
tained againft  me  in  abfence,  at  the  inftance  of 
the  faid  A,  on  the  day  of  , 

whereon  the  faid  A  has  raifed  letters  of  horning, 
dated  and  figneted  j  and  that  within  fifteen 
DAYS,  (this  correfponds  with  the  charge  given, 
which  Is  generally  produced  alongft  with  the  bill.) 
Moft  unjuftly,  confidering,  &c. — (Here  the  rea- 
son  of  suspension  will  be  stated  in  the  manner  winch 
shall  appear  to  the  agent  best  calctdated  to  attain 
his  pi/>c^)— On  thefe  grounds,  the  forefaid  charge 

M  m  4  ought. 


t 
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pngbt  Co  be  simpRciter  fufpended.  I  am  never« 
tfaekfs  vpilling  to  fiad  caution  in  common  form, 
aded  in  your  Lordihips'  books. 

Herefore  I  befeech  your  Lordfliips  fof 
letters  of  fufpenfion  in  the  premifes,  up- 
on caution,  in  common  form. 

According  to  justice,  &c. 

This  bill  is  given  in  to  the  Bill-Chamber, 

and  marked  by  the  depute  cFerk  to  the  bills,  or 

his  affiftant,  and  by  him,  or  the  agjent,  fent  to 

the  Lord  Ordinary  on  the  bills,  who  either 

fills,  or  refufes  it.     When  it  is  filled,  the  agent 

for  the  fufpender  muft  borrow  it  up ;  and  h^ 

ought,  at  th^.fame  time,  to  take  out  a  bond  of 

cautioh,  which  is  prepared  by  the  clerk  to  tte 

bills.  *     Tliis  bond  of  caution  muft  be  fignfed 

by  a  proper  cautioner,  to  the  fatisfadion  of  the 

clerk  to  the  bills,  and  lodged  with  him  within 

the  days  of  fift  j  for,  if  not  regularly  lodged 

within  that  time,  or  if  the  cautioner  be  infui- 

ficient,  the  bill  may  be  refufed  ^e  day  after 

the  expiry  of  the  fift.     The  bond  of  catrtion 

may  be  in  this  form : 

Sod 

"  *  This  boiad  is  now  presented  alongst  with  the  Ml  of 
fnispenston. " 
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Bond  of  Caution  in  a  Suspension, 

I,  C,  do  hereby  bind  and^BLioE  myfelf,  my 
'  heirs,  executors  ^nd  fucceflbrs,  as  cautioner  and 
furety  aded  in  the  books  of  Council  and  S^on^ 
For  B,  tbi^  he  ihall  make  payment  to  A,  or  to 
finy  otlaer  ^rfon  or  perfons  to  'wbom  payment 
ihall  be  decerned  to  be  mude,  of  the  principad 
fum  of  Sterling,  ^ith  intereft  thereof 

fince  the  day  of  »  and  in  time 

coming,  with  as  the  expenfe  of  procefs, 

and  Sterling,  as  the  expenfe  of  extract* 

ing;  all  contained   in  a  decree  obtained  at  tht 
inflance  of  the  faid  A  againd  the  faid  B,  before 
the  Lords  of  Council  and  Seifion,  on  the 
day  of        '  ,  and  letters  of  homing  raifed 

thereon,  dated  and  figneted  ;  and 

that,  in  cafe  it  fhall  be  found,  ,by  decree  of  the 
Lords  of  Council  and  Sellion,  that  he  ought  fo 
to  do,  after  difcufling  the  letters  of  fufpenfion  to 
be  raifed  by  him  of  faid  charge,  for  payment  of 
the  fums  contained  in  the  above  decree  at  the 
inftance  of  the  faid  A,"  and  alfo  of  fuch  expen- 
fes  as  the  faid  Lords  fiiall  modify,  in  cafe  of 
wrongous  fufpending.    Akd  I  consent  to  the 

REGISTRATION,   &C. 

Sometimes  an  atteftation  of  the  cautioner  is 
Required. 

Attestation. 
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Attestation* 

I,  D,  do  hereby  not  only  attest  the  fufficien- 
cy  of  the  within  defigned  cautioner,  but  also 
BIND  and  OBLIGE  myfelf,  my  heirs,  executors  and 
fucceflbrs,  as  cautioner  and  furety  subsidiaries  a- 
longft  with  him  for  the  faid  B  ;  and  I  consent. 
that  this  atteftation  be  recorded  alongft  with  the 
within  bond,  in  terms  of  the  claufe  of  regidra- 
tion  therein  contained,  and  to  the  efFed  within 
mentioned  ;  and,  for  that  purjpofe,  I  constitute 
the   procurators  within  named.      In   witness 

WHEREOF,  &C. 


Juratory  Caution. 

The  bill  of  fufpenfion  may  be  applied  for 
on  juratory  caution  ;  and  in  that  cafe,  the  bill 
will  be  clofed  in  this  way. 

^^  On  thefe  grounds  the  charge  ought  to  be 
iimpliciter  fufpended,  without  payment  or  config- 
nation,  or  at  lead  upon  juratory  caution ;  which 
is  all  that,  in  my  prefent  circumftances,  I  am  able 
to  find. " 

Herefore  I  befeech  your  Lordihip$  for 
letter  of  fufpenfion  in  the  premifes, 

on 
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on   juratory    caution,    in    common 
form. 

According  to  justice,  &c. 


It  may  happen,  alfo,  that  the  fuipender  ha$ 
lapplied  for  letters  of  fufpenfion  on  caution^ 
and  that  he  is  unable  to  find  caution  to  the  ia-» 
tisfadlion  of  the  clerk  to  the  bills,  which  ren- 
ders it  neceflary  for  him  to  reforj;  to  juratory 
caution.  In  th^t  cafe,  a  fecond  bill  of  fulpen-^ 
fion  will  be  prefented,  in  which  he  will  ftate, 
^' '  That  I  haying  prefented  a  bill  of  fufpenfion 
on  the  grounds  above  fet  forth,  and  having 
lodged  with  the  clerk  to  the  bills  a'  bond  of 
caution  for  payment  of  the  fums  charged  fof, 
and  for  fuch  expenfes  as  niay  be  awarded ; 
and  the  clerk  having  refufed  to  accept  of  the 
faid  caution,  I  am  under  the  necefflty  of  ap- 
plying to  your  Lordfhips  for  letters  of  fufpen- 
fion of  the  foref^id  charge  on  juratory  caution; 
which  is  all  tjiat,  in  my  prefent  circumflances, 
I  am  able  to  find,  " 


Herefore  I  befeech  your  Lordfhips  fof 
letters  of  fulpenfion  in  the  premifes, 

9ft 
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on   juratory    caution,    in   common 
form. 

ACCORDING}  TO  JUSTICE,  &Ci 


The  caution  offered  in  this  manner,  and  r^ 
jeded  by  the  clerk  to  the  bills,  the  fufpender 
muft  fwear  is  the  beft  he  can  procure.  If  he 
is  at  a  diftance,  a  commiilion  will  be  given  for 
taking  his  oath ;  and,  alongft  with  it,  there  muft 
be  ^ven  in,  by  the  fufpender,  a  difjpofition  ia 
the  following  terms. 


Disposition  omnium  bonorum  in  a  Suspension  oft 

Juratory  Caution. 

I,  B,  CONSIDERING  that  fome  time  ago  I  prc- 
fented  to  the  Lords  of  Council  and  Sef&on  a  bill 
of  fufpenfion,  at  my  inftance,  upon  juratory  cau- 
tion, complaining  that  I  had  been  charged,  by 
virtue  of  a  decree  obtained  againft  me  before 
their  Lordfbips,  at  the  inftance  of  A,  of  date 

,  to  make  payment  to  him  of 
of  principal,  with  intereft  thereof 
fincc  the  day  of  ,  and 

of  expenfes  of  plea,  and  of  expenfe 

of 
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of  extract ;  which  bill  being  prefented  on  juratory. 
caution,  I  lodged  with  the  clerk  to  the  bills  a 
bond  of  caution,  figned  by  B  i  and  seeing  it  i« 
neceflary  that  I  fhould,  in  terms  of  the  aft  of 
federunt,  made  anent  the  pafling  of  bills  of  fuf* 
peniion  on  juratory  caution,  make  and  fubfcrib^ 
the  difpofition  of  my  effects  underwritten,  and 
lodge  the  fame  in  the  hands  of  the  clerk  to  tbcr 
bills ;  THEREFORE,  in  corroboration  of  the  faid 
bond  of  cautionry,  and  in  terms  of  the  ad  of 
federunt  above  referred  to,  I  have  assigned  and 
DISPONED,  and  hereby,  under  the  declaxation 
'after  mentioned*  assign,  dispone  and  trans* 
FER,  from  me,  my  heirs,  executors  and  fuo- 
cefibrs,  to  and  in  favour  of  the  faid  A,  his  beirs^ 
executors  and  afBgnees,  all  and  fundry  lands^ 
heritages,  goods  and  gear,  debts  and  fums  of 
money,  and  other  means  and  effeds,  of  what* 
ever  kind  or  denomination,  whether  heritable  or 
moveable,  pertaining  and  b^elonging,  or  due  and 
addebted  to  me,  by  whatever  peribn  or  perfons^ 
and  to  which  I  have  any  title  or  inteteft,  by 
bond,  bill,  decree,  account,  or  any  other  man« 
ner  of  way,  with  the  faid  bonds*  bills,  and  o* 
ther  vouchers  and  inftruftions  of  debt  them* 
felves,  and  all  that  has  followed,  or  is  competent 
to  follow  thereon :  And  particularly,  without 
prejudice  to  the  aforefaid  generality,  the  tfk&^ 
contained  in  an  inventory  figned  by  me,  of  the 
date  of  thcfe  prefents,.  as  relative  hereto,  tuxa- 
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t 

mg  hereby,  and  transferring  the  whole  right  of 
the  premifes  from  me  and  my  forefaids,  to  and 
in  £iVour  of  the  faid  A  and  his  forefaids,  whom  I 
hereby  fiirrogate  and  fubftitute  in  my  full  right 
and  place  of  the  premifes  j  with  poWer  to  him 
and  them  to  introiiiit  with,  uplift,  and  receive  the 
debts  due  to  me,  and,  if  nefedful,  to  charge  and 
purfue    therefor,    difcharges    afld    conveyances 
thereof  to  grant,    and,   generally,  every  other 
thing  in  the  premifes  to  do  that   I  could  have 
done  myfelf  before  granting  hereof ;  but  that 
ONLY,  in  cafe  it  fliall  be  found  by  the  faid  Lords 
of  Council  and  Seilion,  in  difcuffing  the  forefaid 
fofpenfion,  that  I  have  wrongoufly  fufpended,  it 
being  hereby  fpecially  provided  and    declared^ 
that  this  difpofition  is  granted  to'  |he  faid  A  only 
in  fecurity  of  the  fums  of  money  craved  to  be 
fufpended  by  the  faid  bill  of  fufpeniion,  and  what 
other  fum  the  faid  Lords  may  award  againft  me,' 
in  name  of  damages  and  expenfes,    in  cafe  of 
wrongous  fufpending,  and  no  bthcrwife  :    Which 
difpofition  and  affignation,  under   the  provifion 
and  declaration  forefaid,  I  buid  and  oblige  in^, 
and  my  forefaids,  to  warrant  from  all  fafts  and 
deeds  done^  or  to  be  done  by  me,  in  prejudice 
hereof;  and  I  consent  to  the  reoistratioi^ 
hereof  in  the  books  of  Council  and  Seffion,  ot 
others  competent,  therein  to  remain  for  prefcrva* 
tion,  and  that  all  neceflary  execution  may  paft 
hereon,  in  form  as  effeirs ;  and  for  that  purpofc 

constitute 
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my  procurators.    In  vitnefs  whereof,  &c« 


Proceedings. 

The  bill  of  fufpenfion  being  fifted,  and 
borrowed  by  the  fulpender's  agent,  is,  by  him, 
intimated  to  the  chai;ger^  It  may  be  pre- 
fented  to  him ;  and  he  may  fay,  on  the  back 
of  the  bill,  ^  Intimated  to  me, ''  and  fign 
it.  TUs  will  be  fufficient  Or,  it  may  be 
intimated  by  the  agent's  clerk,  who  will  read 
it  over  to  him,  in  prefence  of  witaeffes,  and 
return  an  execution  of  intimation  on  the  bill ; 
or,  it  may  be  more  formally  intimated  by  a 
meffenger  at  arms.  When  the  fufpender  re^ 
fides  at  a  diflance,  a  notorial  copy  of  the  bill 
will  be  -  made,  and  fent  for  the  purpofe  of 
intimation,  and  of  flopping  diligence.  The 
principal  bill,  or  notorial  copy,  with  the  evi- 
dence of  the  intimation,  is  then  returned  to 
the  Bill-Chamber ;  and,  with  it,  the  bond  of 
caution,  properly  executed,  or  at  leaft  fign- 
ed  by  the  cautioner  and  witnefles,  with  a 
note  of  the  place,  date,  and  witnefles  defig- 
lutions. 

The 
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The  bond  of  caudon  being  received^  and 
tbe  days  of  the  lift  expired,  if  no  appearance 
has  been  made  for  the  charger,  the  bill  may 
be  pafled.  But,  on  the  other  hand,  if  the 
bond  has  not  within  that  time  been  return- 
ed, the  bill  may  be  refiifed  for  want  of  cau- 
tion. 

.  When  the  charger  appears,  he  maris  3 
copy  of  the  bill  in  the  monthly  roll  of  bilb 
prefented ;  and  if  the  bill  has  not  been  i^ 
turned  by  the  fu^endar's  agcnt,^  a  caption 
will  be  given  for  forcing  it  back.  The  ant 
fwers  to  be  lodged,  need  not  be  given  b  un* 
til  caution  be  received.  There  is  then  eight 
days  allowed,  which,  on  an  applic^oa  to  tb« 
Lord  Ordinary,  will  he  prolonged  fiar  other 
&ght  days. 

When  the  anfwers  are  lodged,  intimation  in 
wnting  ought  to  be  made,  by  the  chaigerj 
agent,  to  the  agent  for  the  fufpender,  that  he 
has  lodged  the  anfwers ;  and  on  the  back  of 
the  anfwers,  the  charger's  agent  muft  eerdfy 
tiiefaa:. 

The  fufpender  is  flowed  to  give  irt  repfio 

within  eight  days ;  and,  on  caufe  fliovm,  the 

time^may  be  extended  to  a  fortnight  j  ^ 

Ivben  lodged,  intimation  muft  be  made  to  tte 

J.  cbargerV 


^^ 


ehaerger^s  agent,  and  markc^d  on  the  back  of  the 
replies; 

The  2^nt  for  the  chargei*  will  thus  haire  ail 
opportunity-  of  looking  into  the  replies  j  and 
if  it  be  rieceflary,  of  reprefeiiting  to  the  Lord 
Ordinary  thisf  neceflity  of  his  being  permitted 
to  cortred  any  miftatement  in  the  replies. 

In  tlus  manner  the  pleadings  in  the  Bill^ 
chamber  are  doled,  ai^d  the  matter  fairly 
brought  befoife  the  Lord  Ordinary  on  the 
bills,  who  eithet  refufes,  or  paiTes  the  bill. 
When  the  biU  is  pafied,  the  next  ftep  is  to 
pafs,  or  (as  it  is  called)  eiitpede  the  letters  of 
fulpenfion.    The  form  of  thefe  letters  follows  t 

Letters  tfSuqferisiand 

(xtotioty  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

iheflengers  at  arms> 
our  Sheriffs  in  that  part^  jointly  and  feverally,  fpe« 
cially  conftituted,  oreetino.  Whereas  it  is  hum* 
bly  meant  and  (hown  to  us,  by  oun  LoVite  B^ 
that  he  is  charged,  in  virtue  of  a  decree  obtained, 
&c.  (here  copy  in  the  UU^  changing  it  to  the  third 
person^  and  putting  •*  ihe  complmer^'  in  those 

YOL.  VI*  ♦    N  n  pkces 
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places  in  which  the  stcspender  speaks  in  his  amf 

name;  *•  our  Lords  of  Council  and  Sessiorij^  in  place 

of  ^^ your Lordships^*^  &c,&c.)  Therefore, and 

for  other  reafons  to  be  proponed  at  difcuffing 

hereof,  the  forefaid  pretended  decree  and  charge, 

whole  grounds  and  warrants  thereof,  ought  and 

SHOULD  be  simpliciter  fufpended,  without  caution 

or  confignation :  Neverthelefs,  the  complaincr  has 

found  fufiicient  caution,  afled  in  our  books  of 

Council  and  Seflion,  for  making  payment  to  the 

charger  of  the  fums  of  money  charged  for,  and 

expiehfcs,  in  cafe  it  fliall  be  found  by  our  Lords  of 

Council  and  Seflion,  that  he  ought  fo  to  do,  after 

difcuffing  ihcfe  eur  letters. 

Our  will  is  herefore,  and  we  charge  you, 

that  on  fight  hereof  ye  pafs,  and,  in  our  name  and 

authority^,  lawfully  fummon,    warn  and  charge 

the  faid  A  peribnally,  or  at  his  dwellingplace,  to 

compear  before  the  Lords  of  our  Council  and 

Seffion  at  Edinburgh,  or  where  it  fhall  happen 

them  to  be  for  the  time,  the  day  of 

(this  blank  must  he  filled  up  mth  the  first  date  in 

tlie  interlocutor  passing  t/ie  bill)  next  to  come, 

in  the  hour  of  caufe,  with  continuation  of  days, 

bringing  with  him  the  forefaid  decree,  and  charge 

thereon,  and  grounds  and  warrants  whereon  the 

fame  proceeded  ;  to  be  feen  and  confidered  by  our 

faid  Lords,  and  to  hear  and  fee  the  fame,  whole 

tScGt  and  execution  thereof,  and  all  that  has  fol- 
lowed. 
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lowed,  or  may  follow  thereupon,  smpUciter  fuf- 
pended^  for  the  reafons  and  caufes  forefaid,  and 
others  to  be  proponed  at  difcufSng  hereof.  At- 
TOUR,  we,  and  our  faid  Lords  of  Council,  have 
fufpended^  and  hereby  fufpend,  the  forefaid  decree, 
whole  effed:s,  and  execution  thereof,  and  grounds 
and  warrants  whereon  the  fame  proceeded,  with 
all  that  has  followed,  or  may  follow  thereupon  ; 
difcharging  hereby  all  meflengers  at  arms,  and 
other  ofHcers  of  the  law,  from  putting  the  faid 
decree  to  further  execution,  and  their  officers  in 
that  part,  in  the  mean  time,  till  the  day  of 

,  (JiU  this  up  with  the  date  la$t  meiu 
tioned  in  tJie  interlocutor  passing  the  bill)y  ,that  the 
verity  be  known.  According  to  justice  ;  be- 
caufe  C  has  become  cautioner  for  the  complainer 
to  the  effed  above  written,  as  ye  wiU  anfwer  to 
us  thereupon ;  which  to  do  we  commit  to  you, 
jointly  and  feveraily,  our  full  power,  by  thefe  our 
letters,  delivering  them  by  you,  diily  executed, 
and  indorfed,  again  to  the  bearer.  Given  under 
our  fignet  at  Edinburgh,  the  day  of  , 

in  the  44th  year  of  our  reign,  1 804. 

£x  DELIBERATIONE  DoMINORUM  CoNSILJtI. 

The  proceedings  in  Court,  after  the  letters 
are  expede,  have  been  fufficiently  explained, 
page  290  ;  and  I  therefore  proceed  to  the  next 
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head  of  our  fubjed,  in  which  the  humamty  of 
our  law  is  difplayed. 


nt.    Of  the  Relief  afforded  bt  Law 
TO  THE  Unfortunate  Debtor. 

The  rdief  afforded  to  the  impriibned  debtor 
is  c^  two  kinds.  He  dtber  receives  fupport 
when  unable  to  mdifttain  himfelf,  or  he  is  fee 
at  liberty,  on  yielding  to  his  creditors  the 
whole  of  his  property.  The  former  is  ^veo 
by  what  u  termed  the  ad  of  grace— the  latter 
by  the  cfjio  bonarum.  The  form»  pecuUar  to 
each  fhall  be  fet  down. 


1.    Act  of  Grace. 


The  act  of  grace,  as  it  is  called,  is  the  ad; 
169 6,  c  32,^  which  appears  to  have  been 

made 


*  Jki  anentihe  AUmeni  qfPow  Prkoners. 
Cub  sovkrbiok  Lord  coadderiiig  ihatf  generaOjy  ^ 


J 
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ixuuk  fox  the  iielief  of  the  Royal  Burghs,  rathefr 
than  with  any  view  to  the  prifoner.  The  be- 
nefit of  the  zQl  can  be  claimed  by  a  perfon  im- 
prifoaed  for  debt,  but  not  by  one  imprifoned 
for  refufing  to  perform  an  a<3;  within  his  power, 
or  for  a  crime.  When  it  is  climied,  the  pri- 
soner mud  fwear  that  he  has  no  means  of  fup- 
porting  himfelf,  and  that  he  has  made  no  con- 
cealment 


■*i*ii»<i 


and  'Onrerchamd  vniti  prisoAers  dirust  iato  their  prisons, 
who  have  nothing  to  maintain  themselves,  but  must,  of  ne- 
<cessit7»  «ither  stanre,  or  be  a  burden  on  die  burgh  ;  Doth 
therefore*  and  for  Temeid  thereof,  with  adFice  and  consent 
of  the  estates  of  Parliament,  statute  and  ordain.  That  where 
a  person  is  made,  or  shall  be  made,  prisoner  for  a  ciril  debt 
or  cause,  or  shall  be  found  or  become  so  poor  as  that  he 
cannot  aliment  himself,  then,  and  in  that  case,  it  shall  be 
leasome  to  the  magistrates  of  the  borgh  where  the  prison  is 
to  srtiich  the  said  pdsDner  is  comstttted,  upon  die  con^laiiit 
of  the  said  prisoner,  and  his  making  feith  in  their  presence 
that  he  hath  not  wherewith  to  aliment  himself,  to  intimate 
the  same  to  the  creditors,  one  or  more,  at  v^ose  Instance 
the  said  prisoner  was  committed,  or  Is  detained,  and  to  re- 
quire him  or  them*  either  to  provide,  an.d  give  security  fer 
an  alimtent  to  Km^  not  under  three  shillings  per  dkniy  or 
else  to  donsent  to  his  Uberauon;  which,  if  the  said  creditors 
refuse  or  delay  to  do,  within  the  space  q£  ten  days  thereafter^ 
then  it  shall  be  leasome  to  the  said  magistrates  to  set  the 
said  poor-indigent  prisoners  at  liberty,  witbcnit  any  hasazd 
of  being  liable  for  the  debt,  and  cause  of  the  imprisonmentf 
Ot  to  any  other  censure  whatsomever;  providing  always^ 
that  if  any  other  creditor,  at  whose  instance  he  is  made  or 
detained  prisoner,  give  surety  to  aliment  the  said  indigent 
debtor,  he  shall  still  be  kept  prisoner  as  before ;  as,  also,  the 
prisoners  ^u*^  criminal  causes  be  in  the  same  state  as  for** 
mcrlf, 

»rn  3 
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cealment  of  his  efiedls.      The   applicadon  is 
in  this  form : 


Petition  to  Magistrates  Jar  the  Benefit-  of,  the  Act 

of  Grace. 

Unto  the  Right  Honourable  the  Bailies  of 9 

The  PETITION  of  B,  prefent  Prifoncr 
in  the  Tolbooth  of  — -— , 

HUMBLY  SHEWETH, 

That  upon  the  A  obtained  de- 

cree againft  the  petitioner,  decerning  and  ordain- 
ing, him  to  make  payment  to  him,  the  faid  A, 
of  the  fum,  &c.  &c. ;  upon  which  decree  the  faid 
A  having  raifed  ultimate  diligence,  the  petition- 
er was,  in  virtue  thereof,  on  the  day  of 
,'imprifoned  in  the  tolbo'oth  of  '  ? 
where  he  (till  remains. 

That  the  petitioner  is  in  poor  circumftances, 
and  neither  able  to  pay  the  forefaid  debt,  nor  to 
aliment  himfelf  in  prifon.  He  is  therefore  under 
the  neceffity  of  applying  to  your  honours  for  the 
benefit  of  the  ad  1696,  §  32,  entitled,  '^Ana^ 
anent  the  aliment  of  poor  prifoners.  ** 

May  it  therefore  please  your  honours 

to  take  the  petitioner's  oath,  as  di- 

re&cd 


' 
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reSted  by  the  aft,  and  to  find  him  en- 
titled to  the  benefit  of  the  aft,  and 
to  modify  fuch  an  aliment  to  be  pai^ 
?  to  the  petitioner  by  his  creditors,  as 

to  your   honours  may  feem  reafon- 
aWe. 

ACCORDING  TO  JUSTICE,  &C. 

Signed  by  tlie  Debtor ^  or  by  a 
Procurator. 


On  the  back  of  this  petition  a  certificate  is 
entered  by  the  jailor,  certifying  the  extent  of 
the  debt,  and  the  period  of  imprifonment ;  that 
he  is  not  alimented  by  the  creditor  at  whofe  in- 
^nce  he  is  imprifoned,  nor  alimented,  nor 
^rrefted  in  prifon  by  any  other  creditor. 

This  petition  being  prefented  to  the  magi- 
ftrates,  they  order  it  to  be  intimated  to  the 
incarcerating  creditor,  and  to  any  others  that 
appear,  that  they  may,  againft  a  day  cer- 
tain, ftate  any  objedions  they  have  to  .the 
panting  of  the  prayer  of  the  petition.  > 

.  The  petition  is  accordingly  intimated  to  the 
-incarcerating  creditor,  and  is  called  in  the  Bai- 
lie Court  on  the  day  appointed  j  and  no  rea- 
^  •  N  n  4  ions 
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fens  being  affigned  why  die  prayer  (houldi  no| 
be  granted,  the  Battles  will  take  the  pedtioner's 
oath  in  this  form. 


Vath  hy  Oie  Debtor  on  tfie  back  tf  the  Petition. 

The  within  defigned  B,  petitioner,  being  fo« 
lemnly  $worn  and  examined,  depones,  That  he 
has  no  means  to  aliment  himfelf  in  prifon ;  that 
he  has  not  made  any  fraudulent  conveyance  of 
his  means  or  effeds  fince  he  was  imprifoned ;  and 
he  has  no  debts  owing  to  him,  nor  ^ny  efieds 
belonging  to  him* 


On  confidering  the  petition  and  oath,  an 
interlocutor  will  be  pronpunced  iq,  the  follpw- 
ing  terms* 


Interlocutor  on  ffie  Petition^ 

Haying  confidered  the  petition,  and  oath  of 
the  petiticmer  therecm,  they,  in  refpe£l  of  &i<l 
oath,  find  him  entitled  to  an  aliment  whSe  be  re- 
mains in  prifon,  and  modify  the  fame  to 
piillings  Scots  per  diem^  to  be  paid  to  the  peti- 
tioner by  his  crediton ;  and  grant  warrant  for  t^' 
fifnation  and  requifidon  accordingly. 


MR  ALiifEKT#  jfig 

This  judgment  is  intimated  by  a  notary 
puMicy  or  by  an  officer  of  Court,  in  this 
form. 


Jn&mation  of  the  Order. 

Ij  ,  notary-public,  pafled  upon 

the  day  of  ,  and,  at  the  defire 

of  B,  made  due  and  laixrful  intimation  to  A ;  as 
alfo  to — (here  name  am/  other  creditors  qf  By^ 
all  creditors  of  the  faid  B,  that  he  had  applied,  by 
petition,  to  the  Bailies  of  ,  for  the  be- 

nefit of  the  aft  1696,  c.  32,  entituled,  *'  An  ad 
an^t  the  aliment  of  poor  prifoners*  '*  That  the 
faid  B  had  deponed  in  terms  thereof,  and  that 
the  faid  Bailies,  by  their  interlocutor,  of  date 

;,  \j^A  modified  an  aliment  of 
(hillings  Scots,  per  diem^  to  be  paid  to  him  by  his 
creditors;  ahd  thereforeloBsiRED  and  requirsd 
the  creditors,  before  named  and  defigned,  to  con- 
iign  the  faid  aliment  in  the  hands  of  the  keeper 
of  the  laid  tolbooth,  within  the  fpace  of  ten  days; 
and  made  certification  to  them,  and  each  of  them, 
that  if  they  failed  fo  to  do,  the  Bailies  would  fet 
the  faid  B  at  liberty,  in  terms  of  the  faid  zQt  of 
parliament.  This  I  did,  by  delivering  a  fchedule 
of  intimation  and  requifition,  to  each  of  the  be* 
fore  named  and  defigned  perfons,  creditors  of  the 
(aid  B,  all  perfonally  apprehended*    All  which 

fchedules 
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icheduks  of  iadmation  and  requifidon  vrere  fub- 
fcribed  by  me, ,  and  contained  the  date  of  the  de- 
livery, with  the  names  and  defignations  of  G  and 
H,  writers  in  Edinburgh,  witneffes  prefcnt  there- 
at, and  called  thereto. 

Signed  by  the  Notary  and  Witnesses.      \ 

■ 

{ 

The  aliment  being  configned,  is  received  by   • 
jthe  debtor;  but  the  ten  days  being  elapfed 
without  confignation,  a  certificate  of  the  faft 
will  be  given  by  the  jailor  in  thefe  terms. 

Certificate  that  no  Aliment  has  been  consigned. 

m 

I,  K,  keeper  of  the  tolbooth  of 
do  hereby  certify,  that  the  petitioi^j  B,  ftiU  co^i- 
tinues  a  prifoner  in  the  tolbooth  of  *  ' 

in  virtue  of  the  diligence  menticmed  in  the  peti-- 
tion ;  and  that  he  is  not  alimented  by  the  incar- 
cerating creditor,  nor  alimented,  arretted,  or  de- 
tained in  prifon  by  any  other  perfon  whatever. 

The  petition,  with  this  certificate,  is  again 
taken  up  by  the  Magiftrates,  and  called ;  and 
no  appearance  bemg  made,  they  will  pro- 
nounce this  interlocutor. 

Jvdginenl 


)i"-- 


^f%  CSttIO  BOKOUVMU 

As  the  name  imports,  he  muft  yield  up  \k 
whole  effeds  to  his  credkorB  j  and,  m  thefe 
dicumftancea,  he  will  be  found  entided  to  that 
protedlion  which  the  law  has  provided  for 
his  (ituation.  The  matter  i^  hrought  befoie 
the  Court  by  a  fummons  in  the  foUowiog 
ftyk. 


Stwmums  iffCe$do  Bmcrum. 

GzoROE,  &c.  Whbrsas,  &c.  it  is  humbly 
meant  and  fliovn  to  us  by  our  jlovite  B,  That 
upon  the  day  of  he  was  incar- 

cerated in  the  tdbooth  of  ,  vi 

mnnc  of  letters  of  capdon,  raifoi  at  the  inftance 
of  A  againfl:  him,  for  not  makio^  payment,  &c* 
r^here  narrate  ihe  dcbtj  Sfc.y^znd  be  is  in  dan- 
ger of  being  anrefted  in  prifop  at  the  inftance  oi 
fhe  following  perfons,  his  real  or  pretended  cre- 
ditors, viz.— (Aer^  insert  the  nanies  qfflBhis  ere? 
iitors^  so  far  fts  are  known.) 

That  the  petitioner's  inability  to  pay  his  debts 

is  not  occafioned  by  his  fraud,  but  is  owing  to 

misfortunes  and  lofles  in  his  trade  and  bufinefsi 

as  will  be  particularly  cond^fcended  on  in  the 

courfe  of  this  procefs  j  and  although  fcs  has 

made  oflfer  to  convey  his  whole  efieds  to  fcis  cre- 
ditors. 
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ditorgy  yet  they  refufe  to  accept  thereof^  or  to 
confent  to  h^  being  fet  at  liberty.    Thereforb^ 
it  OUGHT  and  should  be  found  and  declared, 
by  decree  of  the  Lords  of  our  Council  and  Seffion,. 
that  the  purfuer's  inability  to  pay  his  debts  is  not 
owing  to  fraud,  but  to  misfortunes  in  his  trade 
and  bufinefs.  And  it  being  fo  foui^  and  declared]^ 
the  purfuer  should  be  ordained  to  be  fet  at 
liberty  from  the  faid  prifon,  on  his  grantimg  a 
difpofition  omnium  hononm^  upon  oath,  in  favour 
jof  his  faid  creditors,  in  fuch  form  as  our  faud 
Lords  (hall  dired;  and  all  Judges,  meflengers, 
and  officers  of  our  law,  ought  and  should  be 
difcharged  from  putting  diligence  in  execution 
agamft  him,  and  from  troubling,  moleftii^g,  or 
incarcerating  him  in  time  coming,  for  not»pay« 
ment  of  any  debts  due  by  him  to  the  purfuers 
above  named,  or  others.    And  our  faid  Lords 
OUGHT  to  DISPENSE  with  the  purfuer's  wearing 
the  habit  dire&ed  to  be  worn  by  bankrupts,  by 
any  law  or  pra&ice,  or  otherwife ;  after  the  form 
and  tenor  of  the  laws  and  daily  prance  of  Scot- 
land,, ufed  and  oUerved  in  the  like  cafiss  in  all 
pottts. 
,OuR  WILL  IS  HERBFORB,  kc—Qn  common 

P&OCBOURl 
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Procedure  in  Court. 

■ 

The  fummons  of  cejjio  is  called  and  enrol- 
led in  the  fame  mtoner  with  an  ordinary  ac- 
tion ;  and  a  roll  of  the  names  of  the  defend- 
ers muft  be  put  upon  the  wall  of  the  Outer- 
houfe.  When  this  a&ion  b  called,  great  avx- 
fandum  is  made  with  the  procefs ;  and  there 
muft  be  produced  to  the  clerk,  a  certificate, 
under  the  hand  of  one  of  the  magiftrates  of 
the  burgh  where  the  purfuer  is  incarcerated, 
bearing,  that  the  purfuer  has  been  in  prifon 
for  the  fpace  of  a  month.  There  muft  ftir- 
ther  be  produced  and  lodged  yrith  the  Inner- 
houfe  clerk,  a  condefcendence  by  the  purfuer, 
ftating,  on  the  one  hand,  the  amount  of  his 
debts,  and,  on  the  other,  his  funds^  and  the 
lofles  he  has  fuftained. 

This ,.  condefcendence  enables  the  crei^tors 

to  judge  of  the  purfuer's  conduct ;  and  the 

cauie  being  put  to  the  fummar  roll,  which  is 

called  on  Saturday,   appearance  is  made  for 

him  by  counfel,  who  fiatef;  the  import  of  the 

condefcendence ;  aad  if  he  is  able  to  fatisfy 

1    ^  the 
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the  Court  that  the  purfuer  has  failed  inno- 
cently ;  or,  if  there  be  no  oppofition ;  the 
Court  will  find  him  entitled  to  the  benefit  of 
the  ce/^Oj  on  his  executing  a  difpofition  of  hb 
whole  eftate  and  efFedts,  and  deponing  in  terms 
of  the  ads  of  federunt,  February  8th  1688> 
and  July  18th  1691. 

Where,  again,  oppofition  is  made,  the  op- 
pofing  creditor  will  appear  at  the  calling,  and 
crave  leave  to  fee  the  procefs  and  condefcend- 
ence  ;  and  he  will  of  courfe  be  allowed  eight 
days  for  preparing  objeiflions.  Thefe  ob- 
jedtions  mull  be>  lodged  in  procefs,  to  en- 
able  the  purfuer  to  prepare  his  counfeL  When 
the  caufe  is  again  called,  the  counfel  are  pre- 
pared to  ftate  their  refpedive  pleas,  on  which 
the  Court  will  decide  ;  or,  in  matters  of  con- 
fequence,  or  of  greater  intricacy,  the  Court 
wijl  order  the  obj  editions  and  anfwers,  &c.  to 
be  printed. 

It  may  happjsn  that  the  caufe  is  not  brought 
to  a  conclufion  during  the  feifion  in  which  it 
is  commenced ;  and  in  that  cafe,  an  applica- 
tion wiH  be  made,  by  a  petition  to  the  Court, 
praying  for  a  warrant  to  liberate  the  purfuer 

during 


during  die  vacadon,  on  his  fining  candon  tt 
return  to  prifim  againft  the  meedng  d[  the 
Court 


Petition  by  the  Pursuer  qfa  CesM  to  be  liberated 

on  Caution. 


The  address  m  eommm  stjfkf 

TnATt  upon  the  day  of 

bft,  the  petitioner  was  imprifdned  In  the  jail  of 

,  at  the  inftance^f  A^  for 
payment,  &c« 

In  confequence  of  this  ditigence,  the  petition* 
er  has  fmce  remained  in  prifon..  Senfible  of  his 
inability  to  pay  his  creditors,  at  the  fame  time 
that  he  is  willing  to  furrender  to  them  eveiy 
fund  of  which  he  is  poflefied,  he  raifed  a  fum- 
mons  of  cessh  bonorum^  and  caufed  it  to  bt  ex.t* 
cuted  againft  his  creditors ;  but,  from  various  cir« 
cumftances,  it  has  become  impoifible  to  get  the 
procels  carried  through  in  coude.  of  the  prefent 
fcflion— (/tere  tiie  particulars  mil  be  slated,)'^ 
Should  the  petitioner  be  detained  in  prifon  dur-^ 
ing  the  enfuing  vacation,  it  mufl  be  a  mate* 
rial  lols  to  4iimfelf  and  family,  withput  produc* 

I  i0g 
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,ing  ittf  adhraxttags  to  Irk  creditors;  and  he  h 
therefore  induced  to  apply  to  your  Lordihips  for 
attaining  his  liberty  during  the  enfuing  vacation. 
The  petitioner's  debts  amount  to  ; 

his  &nds  and  lofles  on  inrhich  he  has  condefcend« 
ed  to  ;  and  he  is  Trilling  to  find  cau- 

tion that  he  fhall  return  to  prifon  againft  the  (iitH 
November  next),  or  when  required  by  your  Lord* 
Ibips,  to  the  extent  of  fuch  fum  as  your  h&id^ 
ihips  may  require* 
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ihips  to  grant  warrant  to  the  magif- 
trates  of  for  liberating  the 

petitioner  from  jail,  on  his  finding  cau- 
lion  to  fuch  extent  as  your  Lordfhips 
fhall  appoint,  to  return  to  prifon  againft 
the  ( 1 2th  November  neitt),  or  when  re-^ 
quired  by  your  LordiKips ;  and  to  di& 
penfe  with  the  minute-book; 

ACCORDINO  TO  JUiTtCE,  &C. 

Signed  i^  Counseli 


This  petition  mtift  hb  ifidina£ed  toiJie  whole 

ca^ditors,  or  their  agents  who  have  appearai 

foh.  Xh  ♦    O  •  lit 
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in  the  cessio.  The  interlocirtor^ifcompU^^dt, 
will  be  in  the  following  tenns  : 


Deliverance  an  the  PetiUan. 


The  Lords  haying  heard  this  petidoni  &€.; 
Grant  warrant  to  the  magiftrates  of  , 

and  the  keepers  of  their  tolbooth,  to  fet  the  peti- 
tioner at  liberty  ;  he  always  previoufly  lodging  in 
the  hands  of  the  faid  magiftrates  a  bond,  with  a 
fufEcient  cautioner  or  cautioners,  that  he  (hail 
return  to  prilbn  againft  the  day  of 

,  next,  under  the  penalty  of  t 

to  be  difpofed  of,  if  incurred,  as  the  Lords  ihall 
direft ;  and  ordain  the  faid  magiftrates  to  tranf- 
mit  ^he  faid  bond  immediately  to  the  clerk  to  this 
procefs ;  and  decern }  and  difpenfe  with  the  read- 
ing hereof  in  the  minute-book. 

Where  the  adHon  is  brought  to  a  condufion, 
and  the  benefit  of  the  cessio  given  to  the  pur- 
fuer,  he  executes  a  difpofition  oinnium  bonorun^ 
la  the  following  terms : 


Dispouli^ii 
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Disposition  Omnium  Bonorum  by  the  Pursuer  g^ 

a  Cessio. 

I^  B,  coksiDERiMo  that,  fome  time  ago^  I 
brought  a-  procefs  of  cessio  bonorum  at  my  in- 
ftance,  before  the  Lords  of  Council  and  Seilion^ 
agaiiift  A,  and  others  my  creditors,  in  which  pro- 
cefs  the  Lords,  by  their  interlocutor^   of  date 

,  found  me  entitled  to  the  benefit  of 
the  cessio ;  and  it  being  neceflary,  in  terms  of  the 
faid  intdrlocutpr^  that  I  (hoiild  convey  and  make 
over  to  my  faid  creditors  my  whole  means  and  e* 
fiate,  heritable  and  moveable,  agreeably  to  the 
feveral  a£ls  of  federunt  made  in  relation  to  in* 
folvent  debtors,  and  tbe  common  law  and  prac« 
tice  of  this  country ;  I  have  therefore  disponbo^ 
AS8IONJSD  and  made  over,  as  I  hereby  dispone^ 
^^ssiGN  and  MAKE  OVER,  from  me,  my  heirs  and 
fucceflbrs,  to  and  in  fsivour  of  the  faid  A,  for  him^ 
felf»  and  as  truftee  for  my  whole  other  creditors^ 
defenders  in  the  faid  procefs  of  cessio^  and  after 
named  and  defigned,  \\z.--^Qiere  name  and  design 
them) — heritably  and  irredeemably,  all  lands,  he- 
ritages, and  heritable  eftates  whateiver,  perfonaily 
belonging  to  me,  with  the  whole  writs,  titles  and 
fecurities  of  and  concerning  the  fame,  made,  grant- 
tdj  and  conceived  in  favour  of  me,  my  beirs^ 
prtdtoeiTors  and  authors,  and  whole  daufes  there- 
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in  contained,  with  all  that  has  followed,  or  msy 
follow  thereupon :  As  also,  all  and  fundry  debtl 
and  fums  of  money,  heritable  and  moveable,  pr^ 
jently  due  and  owing  by  any  perfon  or  peribns  to 
me,  by  bond,  bill,  ticket,  decreet,  account,  pro- 
mife  or  padion,  or  in  any  other  manner  of  way 
whatever,  with  the  whole  vouchers,  inftru&ions, 
and  conveyances  thereof,  writs  and  deeds  grant- 
ed, and  diligence  and  execution  iifed  and  dbtm* 
ed  for  payment  and  fecurity  of  the  fame ;  and 
ALSO,  all  and  fundry  corns,  cattle,  nolt,  iheep, 
houfehold  pleniihing  and  furniture,  and  all  other 
moveable  goods,  gear  and  effe£b,  of  whatever 
nature  or  denomination,  prefently  belonging  to 
me ;  akd  particularly,  without  prejudice  to 
the  forefaid  generality,  the  funds,  effe&s  and  debts, 
due  and  belonging  to  me,  fpecified  in  the  lift  and 
condefcendence  produced  in  the  faid  procefs  of 
cessio;  with  fiill  power  to  the  faid  A,  for  himfclf 
and  as  truftee  forefaid,  to  purfue  for,  recover  and 
difcharge,  the  whole  debts,  effeds,  and  fums  of 
money  before  conveyed,  and  to  do  every  other 
thing  thereanent  that  I  could  have  done  before 
granting  thefe  prcfents ;  and  the  faid  tSt&i  being 
fo  recovered,  with  power  to  the  faid  A  to  divide 
and  proportion  the  fame  amongfl:  my  faid  credi- 
tors, according  to  their  feveral  rights  and  interefts 
therein,  delivering  to  me  the  refidue,  after  pay- 

went  of  the  faid  debts,  if  any  be.    And,  I  con- 
sent 
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.S2KT  to  the  REGISTRATION  bei^eof  in  the  books 
of  Council  and  Seffion,  or  other  Judges'  books 
competenr,  therein  to  remain  for  prefervation ; 
and  for  that  purpofe  constitute 

my  procurators,  &c« 
In  witness  whereof,  &c. 


Having  executed  this  difpofition,  he  appears 
in  court,  or,  if  he  be  imprifoned  in  a  diflant 
prifon,  a  commiiGon  is  given  for  taking  his 
oath,  which  bears,  ^^  That  he  hath  no  lands^ 
heritages,  fums  of  money,  goods  or  gear^  be- 
longing to  him,  more  than  is  contained  in  the 
difpofition  and  inventory  produced  in  procefs ; 
and  that,  fince  his  iniprifbnment,  he  hathi 
made  no  other  difpofition  than  that  which  is 
produced,  and  that  he  has  made  no  otjbier  dii^ 
pofition  before  his  impriibnment ;  and  that, 
fince  his  imprifonment,  he  hath  not  put  out  of 
his  hands  any  money,  goods  or  gear,  belong-* 
ing  to  him ;  and  further^  that  be  has  not  con-* 
cealed,  or  put  out  of  his  hands,  any  writs  fince 
bis  imprifonment  "  His  oath  being  emitted, 
or  the  commifEon  reported,  (if  the  debtor  i$ 
imprifoned  in  a  prifon  at  a  diflahce),  his  coun-« 
{el  moves  the  Court  to  "  decern  in  the  ce^o^ 

Q  Q  »  and 
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and  difpenfe  with  the  habit  "  And  the  Court 
decerning  in  thefe  terms,  an  extrad  of  the  de^ 
cree  is  a  warrant  to  the  keeper  of  the  prifon  for 
fetting  the  debtor  at  liberty. 


'4      . 


This  clofes  the  fubjed  of  imprifonment.  I 
have  fhown  in  what  manner  imprifonment  is 
authorifed  by  the  law ;  by  what  forms  an  er- 
roneous proceeding  may  be  fufpended;  and, 
where  the  debtor  has  no  legal  defence,  and  has 
no  funds,  in  what  manner  he,  may  be  fupport- 
ed  in  prifon :  And  I  cannot,  but  remark,  with 
how  much  regard  to  the  perfonal  liberty  of  the 
{uhjeGt  our  diligence  has  been  devifed ;  while, 
at  the  fame  time,  the  bad  effedls  which  might 
be  fuppbfed  to  refult  from  thofe  warnings  which 
our  forms  afford  to  the  debtor,  are  prevented, 
by  the  prompt  and  ready  execution  which  ft^ 
law  has  provided  for  thofe  cafes  where  there 
is  the  fnaalleft  reafon  to  apprehend  an  intenuon 
dn  the  part  of  the  debtor  to  abfcond.    Nor 

ought 
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#ught  it  to  be  forgotten,  that  ou^  law,  in  uni-» 
ion  with  the  true  feeling  of  humanity,  ufes  its 
power  to  relieve  the  innocent  debtor  from  thq 
horrors  of  a  perpetual  imprifonment.  I  pro- 
ceed to  the  next  head  of  our  diligence,  that  of 
Poinding* 


SECT.    IL 


Of  Poinding. 

The  poinding  was  originally  intended  to- 
bring  the  moveables  in  poffeffion  of  the  debtor 
to  fale,  and  to  apply  the  price  in  payment  of 
the  debt  to  the  creditor.  How  far  this  dili- 
gence degenerated  from  its  firft  objeft,  and  by 
what  ineans  it  has  been  reflored  to  its  original 
purity,  have  been  formerly  explained.  I  have 
therefore  the  forms  only  of  this  diligence  to  lay 
l)efore  the  reader, 

The  warrant  of  poinding  is  contained  in 
letters  of  horning  and  poinding,  raifed  for  pay-^ 
ment  of  a  debt,  on  the  decree  of  an  inferior 

0  0  i  courts 
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court,  or  in  the*  precept  nuCed  yponit,  both  of 
whidi  (where  the  decemiture  is  for  the  pay- 
ment of  money)  contain  a  warrant  of  pomd« 
ii^.  On  thefe  warrants  (l669,  c  4.)  a  charge 
muft  be  given,  and  the  days  of  the  charge  ex- 
pired, before  the  poinding  can  proceed  I  am 
therefore  to  fuppofe,  that  the  days  of  the  charge 
have  expired,  without  payment  being  made; 
and  the  following  execution  will  heft  prove 
the  nature  of  the  proceeding  that  take  place. 


Execution  qf  a  Poinding. 

Upon  the  day  of  ,1,  Mi 

meflenger  at  arms,  by  virtue  of  letters  of  horning, 
<:ontauung  warrant  to  poind,  dated  and  figneted 

,  raiied  at  the  inftance  of  A,  s^gainft 
B,  for  not  making  payment  of  the  fum  of 
Sterling,  contained  iii  and  due  by  a  bill,  dated 

,  drawn  by  the  faid  A  upon,  ^nd 
accepted  by  the  faid  B,  payable  ) 

with  an  execudon  of  charge  given  by  me  there- 
upon, duly  expired,  and  no  further  payment 
made  ;  therefore,  I  pafied  with  the  apprifi^rs  and 
vitnefles  after  deiign^d,  to  the  dwellingboufe  in 

,  poffeffed  by  the  faid  B ;  and  then 
and  there,  after  my  crying  of  three  fevcral  ojeSss, 

making  open  proclamation  and  public  reading  ^^ 

(he 
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the  faid  letter^  and  warrant  to  poind  therein  con- 
tained, and  execution  of  charge  thereupon;  In  bis 
Majefiy^s  name  and  authority,  and  with  my  bla- 
zon difpiayed,  I  apprehended  and  poinded  the 
goods,  gear  and  efFcds  after  mentioned,  pertain- 
ing and  belonging  to  the  faid  B ;  for  valuing  and 
apprifing  whereof,  I  adduced  and  defigned  O  and 
P,  indwellers  in  Edinburgh,  to  be  apprifers  for  ap- 
pretiating  the  fame,  co  whom  I  adminiftered  the 
oath  de  JideU  admmstratione  i^ffkit^  and  who» 
leaving  accepted  of  the  faid  office,  and  fwom  the 
faid  oath,  took  particular  notice  and  infpedion  of 
the  followii\g  moveables,  goods  and  gear,  and 
both,  with  one  voice,  without  variance  or  difcre- 
pancy,  valued  the  fame  at  the  particular  avails 
and  prices  following,  viz.  — (A^re  the  articles 
and  their  value  were  put  dawn) — all  Sterling  mo« 
ney.  Thereafter  I  made  three  feveral  oflfers  back 
of  the  faid  goods,  gear  and  effeds,  fo  poinded,  to 
the  faid  B,  or  to  any  other  perfon  in  his  name, 
who  will  compear  and  pay  the  faid  debt,  or  the 
value  to  which  the  faid  goods  and  effects  were  ap« 
prifed  and  efllmated  ;  but  no  perfon  compearing 
for  that  effed,  nor  to  claim  right  to  the  faid 
goods,  gear  and  effeds,  and  depone  that  the  fame 
belonged  to  them ;  Therefore  I,  by  virtue  of 
the  faid  writs,  and  of  my  o$ce,  adjudged,  !>£• 
CSRNED,  and  osclarbd  the  faid  poinding  to  be 
completed  with  the  ufual  folemnities  of  law,  and 
fhe  gppds^  gear  and  effeds,  to  be  the  property  of 

the 
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pomdingy  and  Ietter$  of  horning  produced;  Grants 
warrant  to  the  clerks  of  court,  or  their  affifta&ts, 
to  fell  as  much  of  the  poinded  goods  as  will  pay 
the  principal  fum  mentioned  in  the  faid  hom- 
ing, intereft  due  thereon,  and  modified  expenfes. 
The  roup  to  be  previoufly  intimated  in  commoQ 
form ;  and  the  nett  proceeds,  after  deducing  ex- 
penfes,  or  the  articles  themfelves,  in  cafe  of  no 
perfon  appearing  and  offering  the  apprifed  value, 
to  be  delirered  over  to  the  petitioner  on  his  re- 
ceipt. 

Seined  ly  the  Shetif. 


SECT.    HL 


Of  Arr£STM£Kt, 


Akrestmekt  afibrds  the  means  by  which 
debts  due  to  the  debtor  may  be  attached :  It 
may  proceed .  on  the  decree  of  the  inferior 
Judge,  or  on  the  precept  nuifed  on  that  decree, 
or  on  letters  of  homing;  and  the  reftnunt 
which  it  creates  may  inftantly  be  impofed 
without  waiting  the  days  of  the  charge.    But 

th^ff 
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thefe  warrafits  are  confiftent  only  with  a  debt^ 
the  term  of  payment  whereof  is  arrived. 
And  as  it  may  be  neceffary,  oh  many  occa- 
fxons,  to  prevent  a  debtor  from  recovering  pay- 
ment of  his  debts,  or  afHgning  them  to  fa- 
vourite creditors,  before  the  arrival  of  the  term 
of  payment  of  a  debt  due  to  a  lefs  favoured 
creditor ;  in  fiich  a  cafe,  a  remedy  is  given  by 
the  letters  of  arreftmcnt  There  is  howeva:  this 
diitindHon  b^wixt  an  arreflment  in  thefe  dif- 
foent  fituations,  that  an  arreftment  on  a  debt, 
the  term  of  payment  whereof  is  arrived,  and 
on  which  a  decree,  even  of  reg^ftration,  has 
been  taken,  is,  ^  ay  and  ivhile  payment  be 
made ;  ^  whereas  the  arreflment  on  an  ilKquid 
debt,  or  where  the  term  of  payment  is  not 
arrived,  or  no  decree  has  been  taken,  is,  ^  ay 
and  while  caudon  be  found  "  The  different 
forms  of  thefe,  it  is  the  objeA  of  this  fedlion 
to  explain. 


The  arreftment  is,  property  fpeaM)ig,  on- 
ly the  firft  ftep  of  diligence,  and  which  is 
wrought  off  by  the  e£^  of  time.  -  It  is  there- 
fore neceffary  to  apply  to  the  Judge,  under 
whofe  warrant  attachment  has  been  made,  for 
his  authority  to  recover  the  arretted  fund ;  and. 

this 
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this  is  done,  either  by  a  forthcoming  in  wMcb 
the  debtor,  in  whofe  hands  the  arreftment  has 
been  ufed,  as  well  as  the  creditor  in  that  debt, 
is  called,  in  order  to  a  formal  decree  bdng 
pven,  which  may  veft  the  right  to  receive 
payment  in  the  arrefting  creditor;  or  it  k 
done  by  a  procefs  of  muldplepoinding,  which 
may  be  raifed  in  the  name  of  the  arreflee,  by 
any  one  of  the  parties  concerned.  In  thefe 
a&ions,  the  creditor  ufing  the  diligence  is  term- 
ed the  arrester ;  the  perfon  in  whofe  hands  the 
arreftment  is  ufed,  the  arrestee ;  and  the  per* 
fon  to  whom  the  arrefted  debt  is  due,  the 
common  debtor ;  becaufe,  in  the  competidons  to 
which  this  diligence  gives  rife,  there  are  more 
than  one  perfon  to  whom  he  ftands  indebted, 
/or  whom  appearance  is  made. 

In  explsdning  thefe  forms,  I  fhall  give,^/*//, 
The  executions  of  arreftment  on  letters  of  homr 
ing ;  second^  The  letters  of  arreftment,  with 
their  execution,  and  the  form  of  loofmg  ar- 
reftment ;  tbird^  The  forthcoming ; .  fourth^ 
The  procefs  of  muldplepoinding,  with  the  form 
of  proceeding  in  it;  and,  lastly ^  The  forms 
neceffary  where  there  has  been  a  breach  ot 

arrdS:ment.« 

la 
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Jn  this  s^rangement,  I  do  not  touch  on  th« 
proceedings  before  the  inferior  Court.  There, 
a  fummons  of  forthcoming  is  raifed ;  and  the 
debt,  where  a  fum  of  money  is  due,  is  award- 
fd  to  the  arrefting  creditor ;  or,  where  a  move- 
able has  been  iarrefted,  it  feems  to  be  the  pracr 
tice  of  the  inferior  Court  to  caufe  it  be  put  up 
to  public  fale,  and  the  price  given  to  the  ar- 
refting creditor.  But,  in  this  procedure,  it  is 
the  decree  of  fordicoming,.and  not  the  fale  and 
adual  payment,  that  decides  the  queftion  of 
right,  and  makes  the  fubjed^  fully  and  finally 
vefl:  in  the  arrefting  creditor,  ^ 


1.    Of  the  Execution  of  Arrestment 
pN  Letters  op  Horning,  &c* 

The  firft  thing  is  to  leave  a  copy  of  arreft- 
ment,  as  it  is  called,  in  the  hands  of  the  per- 
fon  indebted  to  the  common  debtor.  This  is 
done,  either  by  delivering  the  copy  to  the  per- 
fon  perfonally  apprehended,  or  by.  leaving  it 

for 
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for  hitn  with  his  fervant,  or  affixed  on  the  door 
of  his  dwellinghoufe.  The  copy  is  in  ^ 
form* 


Copy  gf  Arrestments 

I9  M,  melTengery  by  virtue  of  letters  of  horn* 
ingf  containing  warrant  to  arreft,  dated  and  fig- 
Aeted  f  raifed  at  the  inftance  of 

A  againd  B^  in  his  Majefty^s  name  and  authori* 
tjj  do  fence  and  arreft  in  the  hands  of  yon  C, 
the  fum  of  » lefs  or  more,  addebted,  fefting 

and  owing  by  you  to  the  faid  B,  or  to  any  other 
perfon  or  perfons  for  his  ufe  or  behoof,  by  bondi 
bill,  decreet,  tack,  ticket,  account,  word,  writ, 
promife,  pa£Uon,  condition,  contra£l,  agreementi 
or  any  other  manner  of  way  whatfoevcr,  toge- 
ther with  all  and  fundry  goods,  gear,  corns,  cattle, 
horfe,  nolt,  ffieep,  cloakbags,  faddles,  and  every 
other  thing  in  your  cuftody  or  keeping,  belong- 
ing to  the  faid  B  j  all  to  remain  in  your  hands, 
under  fure  fence  and  arreftment,  at  the  faid  com- 
plainer's  inftance,  ay  and  while  he  be  fatisfled 
and  paid  of  the  fum  of  of  principal, 

of  liquidated  penalty  incurred  through 
failure,  and  intereft  due  on  the  faid  principal 
fum,  contained  in  a  bond  granted  by  the  faid  B 
to  the  complainer,  dated  ,  and  regiftered 

,  all  as  narrated  in  the  faid  letters 

of 
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of  horning,  ccmtaining  arreftment.    Ea:  deUber-^ 
atiane  Domnorum  CdfltiUu  '  This  I  do  upon  the 

day  of  years,  before  thefe 

witneffes,  N  and  O. 

Signed  by  the  meflengen 


Execution  qf  Arrestment 

Upon  the  day  of  years^  t,  M^ 

tneiTenger^  pafled,  at  command  of  letters  of  horii^ 
ing,  containing  warrant  to  arreft,  dated  and  fig« 
neted  ,  raifed  at  the  inftance  of  A, 

againft  B,  and  by  virtue  thereof^  in  his  Majefty's 
liame  and  authority^  lawfully  fenced  and  arrefted 
in  the  hands  of  C,  the  fum  of  ^  lefs  of 

thore,  refting  and  owing  by  him  to  the  faid  B^ 
or  any  other  perfon  or  perfons,  for  his  ufe  and 
behoof,  by  bond,  bill,  decree,  tack,  ticket,  ac^ 
county  word,  writ,  promife,  padion,  condition^ 
contraft,  agreement,  or  any  other  manner  of 
Way  whatfoever ;  together  alfo  with'  all  and  fun« 
dry  goods,  gear,  corns,  cattle,  horfe,  nolt,  iheep^ 
cloakbags,  faddles^  and  every  other  thing  in  his 
cuflody  or  keeping,  belonging  to  the  faid  B, 
all  to  remain  in  his  hands,  undet  fure  fence  and 
arreftment,  at  the  faid  complainer's  inftance,  ay 
and  while  he  be  completely  fatisfied  and  p^d  of 
the  fum  of  of  principal, 

VOL-  v;«  *        P  p  ©f 
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of  liquidated  penalty  incurred  through  failure,  and 
intereft  of  the  faid  principal  fum,  contained  in 
a  bond  granted  by  the  faid  B  to  the  complainer, 
dated  ,  regiilered  ,all 

as  narrated  in  the  faid  letters  of  homing,  con- 
taining arreftment ;  of  which  letters  I  delivered  a 
juft  copy  of  arreftment  to  the  faid  C,  perfonally 
apprehended  in  ,  betwixt  the  hours 

of  and  —(or,  "and I 

left  a  juft  copy  of  arreftment  for  the  faid  C, 
within  his  dwelling-place,  in  9 

with  his  fervanc,  becaufe  I  could  not  apprehend 
himfelf  perfonally,  and  that  betwixt  the  tiours 
of  and  ,  *') — ^which  copy  of  arreft- 

ment was  fubfcribed  by  me,  and  did  bear  the 
date  hereof,  and  contained  the  date  and  figneting 
of  the  faid  letters  of  horning,  with  the  witnefles^ 
names  and  defignations  following,  prefent  at  the 
whole  premifes,  and  hereto  with  me  fubf(;rib- 
ing. 

N,  witnefs.  M,  meflenger* 

O,  wimefs. 


IL  Of  Letters  of  Arrestment,  and 
THEIR  Execution,  &c. 

Letters  of  arreftment  may  proceed  on  B- 
quid  grounds  of  debt,  or  on  a  depending 

aaion; 
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.  siiftion  ;  and  they  are  proper  where  the  arreil- 
•  meat  is  to  be  ufed  againft  a  j)erfon  forth  of 
the  kingdom,  becaufe  they  contain  a  proper 
warrant  for  that  mode  of  arrefting.  But,  in 
the  common  cafe,  where  there  is  a  decree 
S^gainft  the  debtor^  letters  of  hcotiing  will  be 
raifed,  becaufe  they  contain  a  warrant  of  ar- 
reftment,  as  well  as  a  wafrant  for  other  dili- 
gence. I  {hall  take  examples  of  letters  of  ar« 
reftment,  in  thofe  cafes  where  they  moft  com* 
monly  occur* 


Bill  for  Letters  of  Arrestment  on  a  Bill,  the  I^emi 
of  Payment  whereqfis  pastj  and  whfre  the  Pro- 
test  has  been .  recorded. 

My  Lords  of  Council  and  Session, — ^IJNTd 
your  Lordfhips  humbly  means  sind  Ihows  your  fer« 
vitor  A,  that  I,  by  my  bill,  dated  ^ 

drawn  by  mc  iipon,  and  accepted  by  B,  ordered 
him,  three  months  after  date,  to  have  paid  to  me^ 
or  order,  the  fum  of  lool.  Sterling  for  value  j 
ivhich  bill  was  regularly  proteftcd  when  it  fell  due^ 
and  the  inftrument  of  proteft  taken  thereon  re- 
corded in  your  Lordfhips'  books^  and  a  decree  of 
yourLordihips  interponed  thereto,  as  the  fame,here- 
with  to  fhow,  will  fatisfy  j  and  the  faid  B,  know-^ 

P  p  a  ing 
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ing  perfeSIy  that  I  will  ufe  all  manner  of  diS- 
gence  againft  him  for  payment  of  the  foreiaid 
principal  fum,  and  intereft  due  by  the  faid  prin- 
cipal bill,  he,  to  my  defraud  and  to  my  prejudice, 
intends,  as  I  am  informed,  to  uplift,  and  affiga 
and  difpofe  of  his  whole  moveables,  goods,  gear, 
debts,  fums  of  money  and  others  belonging  to 
him,  unlefs  a  remedy  be  provided  therefor. 

Mat  it  therefore  please  your  Lord- 
fliips  to  grant  warrant  for  letters  of  ar- 
reftment  in  the  premifes,  in  common 
form. 

According  to  justice,  &c» 


Prayer  of  the  Bill  where  the  Debt  to  be  arrested^ 
is  due  by  a  Person  forth  of  the  Kingdom. 

May  it  therefore  please  your  Lord- 
ihips  to  grant  warrant  for  letters  of  ar- 
reftment  in  the  premifes,  and  contaixw 
xng  a  warrant  for  arrefting, .  againft  per- 
fons  forth  of  Scotland,  in  common 
form. 

According  to  justice,  &c. 


*? 


Letters 


Letters  qf  Arrestment  on  a  Bettered  Protesty 
where  tite  term  of  Payment  qfthe  Debt  ispasU 

George,  by  the  grace  of  God,  of  the  Umted 
Kingdoms  of  Great  Britain  and  Ireland,  King» 
Defender  of  the  Faith,  To 

meffengers  at  arms, 
our  SheriSk  in  that  part,  jointly  and  feveraity^  fpe- 
cially  conftituted,  greeting.  Whereas,  it  is 
humbly  meant  and  fhown  to  us,  by  our  Lovitx 

A,  that  he,  by  his  bill  dated  ,  drawn 
by  him  upon,  and  accepted  by  B,  ordered  him, 
three  months  after  date,  to  have  paid  to  the  com« 
plainer,  or  order,  the  fum  of  lool.  Sterling,  for 
value ;  which  bill  was  regularly  protefted  when  it 
fell  due,  and  the  inftrument  of  proteft  taken 
thereon,  recorded  in  our  books  of  Council  and 
Seflion,  and  a  decree  of  the  Lords  thereof,  inter* 
poned  thereto,  as  the  fame,  ihovm  to  our  Lords  of 
Council  and  Seifion,  hath  teftified.    And  the  faid 

B,  knowing  perfedly  that  the  complainer  will 
ufe  all  manner  of  diligence  againft  him  for  pay* 
ment  of  the  forefaid  principal  fum,  and  interefl: 
due  by  the  faid  bill,  be,  in  defraud  and  prejudice 
t)f  the  complainer,  intends,  as  he  is  informed,  to 
uplift,  ai&gn,  and  difpofe  of  his  whole  moveable 
goods,  gear,  debts,  fums  of  money,  and  others  be<* 
longing  to  him,  unlels  a  remedy  be  provided 
therefor, 

Pp3  Our 
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Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  fence  and  arreft,  all  and 
fundry  the  faid  B  his  readieft  moveable  goods 
and  gear,  corns,  cattle,  horfes,  nolt,  fheep,  debts, 
and  fums  of  money,  maills,  firms,  profits  and  du- 
ties of  land,  and  all  other  moveables  whatfoever, 
belonging  to  him,  wherever,  or  in  whofe  hands 
foever  the  Jame  can  be  found,  all  to  remain  un- 
der  fure  fence  and  arrcftment,  at  the  complainer's 
inftance,  ay  and  while  he  be  completely  fatisfied 
and  paid  of  the  forefaid  fums,  principal  and  inte- 
reft,  contained  in,  and  due  by,  the  forefaid  bill, 
after  the  form  and  tenor  thereof,  in  all  points. 
According  to  justice,  (becaufe  the  Lords  have 
fecn  the  rcgiftered  proteft  above  mentioned),  as  yc 
will  anfwer  to  us  thereupon ;  which  to  do  we  com- 
mit to  you,  jointly  and  feverally,  our  full  power, 
by  thefe  our  letters,  delivering  them,  by  you, 
duly  executed  and  indorfed,  again  to  the  bearen 
Given  under  our  fignet,  at  Edinburgh,  the 
day  of  ;,  and  year  of  our  reign, 

1804. 

Ex  DELIBERATIONE  DoMINORUM  CoNClLlI. , 

The  execution  of  thefe  letters  of  arreft- 
ment,  differs  in  no  refped  from  the  execu- 
tion on  the  letters  of  horning,  further  dian  m 
expreffmg  the  warrant  on  whicl^  the  arreft- 

ment  proceeds. 

Arrei^. 
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Arreftment  may  alfo  proceed  on  the  bill 
where  the  proteft  has  not  been  recorded,  or 
even  taken ;  fo  may  it  alfo  on  an  unrecorded 
bond,  or  other  liquid  ground  of  debt  But 
vrhere  there  is  no  decree  of  regi(bration,  it  is 
the  cuftom  to  jexprefs  the  conditions'  of  the  ai;- 
reftijient  to  be, 

**  Ay  and  while  fufEcient  caution  and  furety  be 
found  a£ted  in  the  books  of  Council  and  SeiGon^ 
that  the  fum  arrefted  ihall  be  made  furthcoming 
to  the  complainer,  as  accords  j  ** — 

in  the  lame  terms  with  the  will  of  the  letters 
of  arreftment  proceeding  on  a  depending  ac- 
tion. Even  where  the  letters  proceed  on  a  de^ 
cree,  if  the  term  of  payment  be  not  arrived 
at  the  time  of  raifing  the  letters,  the  will  is  ex- 
prefled  in  the  fame  manner^ 


J^ettet^s  of  Arrestment  proceeding  on  a  depending 
Action,  in  which  the  Terms  of  the  Will  corres* 
pond  Xiiith  tfiat  of  the  Letters^  proceeding  on  q^ 
liquid^  but  unrecorded,  Ground  of  Debt. 

George,  &c.     Whereas,  &c.  Our  lovit? 
A,  That  the  cotnplainer  has  raifed  a  fummons^  at 

PP4  h\i 
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his  iaftance,  before  the  Lords  of  our  Council  and 
^eflion^  againft  B,  concludingt  icc^here  nar- 
rate the  conclusions  of  the  action) — as  the  {aid  fum- 
mons^  duly  executed ,  fhown  to  our  laid  Lords, 
hath  teftified.  And  the  faid  B  knowing  perfedly 
that  he  will  fuccumb  in  the  faid  adion ;  and  that 
the  complainer  will  prevail  and  obtain  decree  a- 
gainft  him  therein  }  he,  in  defraud  and  prejudice 
of  the  complainer,  intends  to  uplift,  affign,  and 
difpofe  of  all  and  fundry  goods  and  gear,  debts 
and  fums  of  money,  and  all  other  moreables  what- 
foever,  pertaining  and  belonging  to  him,  unlefs  a 
remedy  be  provided  therefor. 

Our  will  is  hfreforx,  that  ye,  in  our  name 
and  authority,  lawfully  fence  and  arrefl,  all  and 
fundry  the  faid  B  his  readlefl  moveables,  goods 
and  gear,  corns,  cattle,  horfe,  nolt,  fheep,  debts, 
fums  of  money,  maills,  farms,  profits,  and  duties 
of  land,  and  others  whatfoever,  belonging  to  him,- 
wherever,  or  in  whofe  hands  foever  the  fame  can 
be  found,  all  to  remain  under  fure  fence  and  ar« 
reftment,  at  the  complainer*s  inftance,  ay  and 
while  fufficient  caution  be  found  afted  in  the 
books  of  our  Council  and  Seffion,  that  the  fame 
fhall  be  made  furthcoming  to  the  complainer,  as 
,  accords  of  law.  According  to  justice,  be- 
caufe  the  Lords  have  feen  the  dependence  above 
mentioned,  as  ye  will  anfwer  to  us  thereupon; 
which  to  do  we  commit  to  you,  and  each  of  you, 
full  power,  by  thefe  our  letters,  delivering  them 
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by  you,  duly  executed  and  indorfed,  again  to  the 
bearer.  Given  under  our  fignet,  at  Edinburgh, 
the  d|iy  of  ,  in  the  year 

of  our  reign 

£x  D£JUIB£9.ATJ0K£  DoMINORUM  CONCILXI^ 


Jjetters  of  Arrestment^  containing  a  Wan^antfor 
arresting  in  the  Hands  of  a  Debtor^  furth  of 
the  Kingdom^  proceeding  on  a  Decree. 

The  letters  are  the  fame  as  where  the  ar- 
reftment  is  to  be  ufed  in  the  hands  of  debt- 
ors  within  the  kingdom,  until  you  have  finifh- 
ed  the  narrative  of  the  ground  of  debt.  You 
then  go  on  in  thefe  terms* 

**  And  the  faid  B  knowing  perfeftly  that  the 
complainer  will  ufe  all  manner  of  execution 
igainft  him  for  payment  of  the  fums  due  by  the 
faid  decree,  intends,  as  the  complainer  is  inform* 
ed,  to  uplift,  aflign,  and  difpofe  of  his  whole 
moveable  goods,  gear,  debts,  and  fums  of  money^ 
and  others  belonging  to  him,  unlefs  a  remedy  be 
provided  therefor.  Therefore,  it  is  ncceflary 
for  the  complainer  to  have  thefe  our  letters,  for 
arrefting  in  the  hands  of  his  debtors^  both  within 
Scotland,  and  furth  thereof. 

OtJi^ 
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Our  will  u  herefore,  that  on  fight  hereofi 
ye  pafs,  and  in  our  name  and  authority,  lawfully 
fence  and  arreft,  all  and  fundry,  goods,  gear,  rents, 
and  duties  of  land,  d^bts,  fums  of  money,  and 
others  whatfoever,  pertaining  or  addebted  to  the 
faid  B,  wherever  or  in  whofe  hands  foever  the  fame 
may  or  can  be  found,  all  to  remain  under  fure 
fence  and  arreftmenc,  at  the  inftance  of  the  com- 
plainer,  ay  and  until  he  be  completely  fatisfied 
and  paid  of  the  forefaid  fums,  due  by  the  decree 
above  narrated,  in  all  points,  (or,  if  the  arreft- 
ment  proceeds  on  an  unrecorded  liquid  ground 
of  debt,  or  on  a  decree,  or  regiftered  obligation, 
where  the  term  of  payment  is  not  arrived,  you 
will  fay  here,  ^'  ay  and  until  fu£Ecient  caution 
fhall  be  found  a£l:ed  in  our  books  of  Coundl  and 
Seilion,  that  the  fame  (hall  be  made  furthcoming 
to  the  complainer,  as'  accords  of  the  law.  ")  And 
ALSO,  that  ye  pafs  to  the  market  crofs  of  £din« 
burgh,  pier  and  fhore  of  Leith,  and  at  each  of  the 
faid  places,  refpeftively  and  fiicceflively,  in  our 
name  .and  authority,  after  ufmg  the  ufual  folemni- 
ties,  lawfully  fence  and  arreft,  all  and  fundry 
goods,  gear,  rents,  and  duties  of  land,  debts,  fums 
of  money,  and  others  whatfoever,  pertaining  and 
belonging,  or  addebted  to  the  faid  B,  in  the 
hands  of  any  perfon  or  perlbns,  his  debtors  or 
cuftodiers  of  his  effefts,  furth  of  Scotland,  for  the 
time,  all  to  remain  under  fure  fence  and  arreft- 
ment^  at  the  inftance  of  the  faid  complainer,  ay 

N  an4 
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and  until  he  be  completely  fatisiied  and  paid  of 
the  forefaid  fums,  due  by  the  decree  above^  nar- 
rated, in  all  points.  (In  the  cafes  above  men* 
tioned,  this  part,  as  before,  will  be  altered  to  **  ay 
and  until  fuIGcient  caution  fhall  be  found  zGtcd 
in  our  books  of  Council  and  SeiCon,  that  tber 
fame  fhall  be  made  furthcoming  to  the  complain- 
er,  as  accords  of  the  law :  *')  And  that  ye  affix, 
and  leave,  jufl:  and  authentic  copies  of  the  fsud 
arreflment  at,  and  upon  each  of  the  faid  market- 
crofs  of  Edinburgh,  pier  and  fhore  of  Lekh,  that 
none  may  pretend  ignorance.  According  to 
justice;  becaufe  the  Lords  have  feen  the  de- 
cree (or  the  bond)  above  mentioned,  as  ye  will 
anfwer  to  us  thereupon :  Which  to  do  we  commie 
to  you,  and  each  of  you,  jointly  and  feverally, 
our  full  powers,  by  thefe  our  letters,  delivering 
them  by  you,  duly  executed  and  indorfed,  again 
to  the  bearer.  Given  under  our  fignet  at  Edin- 
burgh, the  day  of  ^  in  the 
year  of  our  reign 

Ex  DELIBSRATIONE  DOMINORUM  CONCILII. 


Ea:€cution  returned  by  the  Messenger^ 

Upon  tl^e  day  of  1804,  bct 

tiyixt  the  hours  of  five  and  fix  in  the  afternoon 
of  the  faid  day,  1,  M,  mcflenger,  by  virtue  of,  and 
at  the  <;orpmand  of  letters  of  arreflment,  dated 

and 
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and  figneted  this  day,  railed  at  the  inftance  of  A 
againfl  B,  pafled  to  the  market-crofs  of  Edin- 
burgh, and  to  the  pier  and  fhore  of  Leitb,  refpec- 
lively  and  fucceflivelyy  the  one  after  the  other ; 
and  at  each  of  the  faid  three  places,  after  my  cry- 
ing of  three  feveral  oyefles,  open  proclamatbn, 
and  public  reading  of  the  faid  letters,  in  his  Ma- 
jefty's  name  and  authority,  I  lawfully  fenced  and 
arrefted  in  the  hands  of  C,  now  abroad,  for  him- 
ielf,  and  as  reprefenting  the  deceafed  C  bis  fa- 
ther, as  being  prefently  furth  of  Scotland,  the 
fum  of  Sterling,  lefs  or  more,  due  and 

addebted  by  him,  for  himfelf,  or  as  reprefendog 
his  laid  father,  to  the  faid  B,  or  to  any  perfon  or 
perfons,  for  his  ufe  and  behoof,  by  bond,  bill,  de- 
cree, or  any  manner  of  way  whatever ;  together 
with  all  goods,  gear,  rents,  and  duties  of  land, 
debts,  fums  of  money,  and  others  whatfoever,  pre- 
fently in  his  bands,  cuftody  and  keeping,  or  be- 
longing to  the  faid  B.j  all  to  remain  in  bis  bands 
under  fure  fence  and  arreftment,  at  the  inilaQce 
of  the  complainer,  ay  and  until  he  be  completely 
(atisfied  and  paid  of  the  fums  due  by  the  decree 
narrated  in  the  faid  letters  of  arreftment,  in  all 
points,  (or,  ay  and  until  fufEcient  caution  be  found 
aded  in  the  books  of  Council  and  Seflion,  that 
the  fame  (hall  be  made  furthcoming  to  him,  as 
accords  of  law,)  Of  which  letters  I  affixed  and 
left  a  juft  copy  of  arreftment  for  the  faid  C,  at 
and  upon  each  of  the  faid  market-crofs  of  Edin- 
burgh, 
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burgh,  and  pier  and  (hore  of  Leith  refpeftively, 
after  ufing  the  folemnities  aforefaid;  which  faid 
\7h0le  copies  were  figned  by  nie^  and  did  bear  the 
date  hereof,  and  the  date  and  iigneting  of  the  faid 
letters,  with  (he  names  and  defignations  of  the 
witneffes  prefent  at  the  whole  premifes,  and  here- 
to with  me  fubfcribing,  on  this  and  the  preceding 
page,  viz.  N  and  O. 

K,  witnefs.  Signed  M,  Meflcnger. 

O,  witnefs. 

An  arreftment  laid  on  where  the  debtor 
is  furth  of  the  kingdom,  by  a  copy  left  at 
the  market-crofs  of  Edinburgh,  and  pier  and 
fhore  of  Leith,  has  little  chance  of  coming 
to  the  notice  of  the  debtor;  and,  therefore, 
mufl:  often  have  led  to  very  great  hardfhips 
on  the  debtor.  To  give  relief  to  the  debtor, 
it  is  declared  by  the  ad  23d  Geo,  IIL  c. 
18.— 

"  That  an  arreftment,  executed  at  the  market- 
crofs  of  Edinburgh,  and  pier  and  fhore  of  Leith^ 
in  the  hands  of  any  perfon  out  of  the  kingdom, 
without  other  fufficient  notification,  fhalt  not  in- 
terpel  the  arreftee  from  paying  bona  fide  to  the 
original  creditor. '' 

In 
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In  confequence  of  this  enactment,  it  is  now 
proper  to  make  intimation^  by  letter,  to  the 
debtor,  and  to  his  known  agent  in  this  coun- 
try, of  the  arreftment,  that  he  may  not  be  able 
to  plead  that  bona  jidcs  on  which  the  excep- 
tion is  placed. 


Loosing  of  Arrestment. 

The  arreftment  being  laid  on  with  diiFerent 
views,  according  to  the  circumftances  already 
explained  ;  that  is  to  fay,  either  until  caution 
fhall  be  found,  or  payment  made ;  the  loo/ing 
of  arreftment  muft,  in  like  manner,  vary,  in 
order  to  fuit  the  terms  of  the  arreftment.  The 
arreftment  may  thus  be  loofed,  either  on  caur 
tion,  or  on  confignation. 


Letters  for  Bill  of  Loosing  an  Arrestment. 

My  Lords  of  Council  and  Session^ — ^Unta 
your  Lordihips,  humbly  means  and  ihows  your 
fervitor  B,  That  A,  as  a  pretended  creditor  of 
mine,  has  caufed  fence  and  arreft  the  goods,  gear, 

rents. 
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rentSi  and  duties  of  land,  debts  and  fums  of  money 
due  to  me  by  C,  to  remain  under  fure  fence  and 
arreftment,  at  the  inftance  of  the  faid  A,  until 
fufficient  caution  be  found  that  the  fame  (hall  be 
made  furthcoming  to  him  a$  accords ;  which  ar- 
reftment  has  been  laid  on  without  any  decree  re- 
coYered  againft  me,  and  upon  no  foundation  what- 
ever, but  with  an  intention  to  diftrefs  me :  Ne- 
verthelefs,  in  obedience  to  the  laid  letters,  I  am 
willing  to  find  caution,  aded  in  your  Lord(bips 
books,  to  make  all  fuch  fums  of  money,  and  o- 
thers,  arretted  in  the  hands  of  the  faid  C,  by  the 
laid  A,  furthcoming,  as  accords ;  and  that  for 
loofing  all  arreftments  ufed,  or  to  be  ufed  thereon^ 
9t  the  inftance  of  the  faid  A. 

Herefore,  I  befecch  your  Lordfliips  for 
letters  of  loofing  arreftment  in  the 
premifes,  on  my  finding  fufficient 
caution,  in  manner  forefaid. 

According  to  justice,  &c. 

Aiongft  with  this  bill  there  muft  be  pro- 
duced a  bond  of  caution,  in  the  following 
terms : 


Bond  of  Caution  in  Loosing  of  Arrestment. 

I,  D,  BIND  and  oblige  myfelf,  my  heirs,  exe- 
cutors, and  fucceflbrs,  as  cautioner  and  furety, 

aded 
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afbed  in  the  books  of  Council  and  SeiTion,  for  B^ 
that  his  whole  goods,  gear,  conu,  cattle,  infigfat 
plenlfhing,  debts,  fums  of  money,  horfes,  nolt, 
iheep,  mails,  farms,  profits,  and  duties  of  lands  and 
othen,  pertaining  to  him,  and  arretted  at  the  in^* 
ftance  of  A,  by  virtue  of  letters  of  arreftment  at, 
his  inftance,  ufed  in  the  hands  of  C,  or  of  others, 
iball  be  furthcoming  to  the  laid  A,  as  accords  of 
law.  And  I  consent  to  the  re«stration 
hereof  in  the  books  of  Council  ahd  Seffion,  and 
other  Judges' books  competent,  that  letters  of  horn- 
ing,  on  fix  days  charge,  and  all  other  executiofi 
competent,  may  follow  on  a  decree  to  be  inter* 
poned  hereto,,  in  common  form ;  and  for  that  puf* 

pofe  CONSTITUTJE 

my  procurators.    In  wiwefe 
whereof,  &c. 


Letters  of  Loosing  Arrestment. 

George,  by  tht  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King^  D^* 
fender  of  the  Faith,  To 

,  mefiengers  at  arms, 
our  fheriffs  in  that  part,  jointly  and  feyerally,  fpe- 
cially  conftituted,  greeting.  Whereas  it  is  hum- 
bly meant  and  fliown  to  us  by  our  Lovite  B, 
That  A,  as  pretended  creditor  to  the  complaiftcry 

has  caufed  fence  and  arreft  the  whole  goods,  gear, 

debM, 


..-vi 
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Achls^  fums  of  money,  and  other  moveable  fub« 
je£b  belonging  to  himy  in  the  hands  of  fundry 
perfohs,  and  particularly  in  the  hands  of  C,  to  re- 
main under  fure  arreftment,  at  the  inftance  of  the 
faid  A,  until  fufficient  caution  be  found  that  the 
fame  fliall  be  made  furthcoming  to  him  as  accords; 
which  arreftment  has  been  laid  on  without  any 
decree  recovered  againft  the  complainer,  and  up« 
on  no  foundation  whatever,  but  with  an  inten- 
tion to  diftrefs  the  complainer.  Nevertheless, 
in  obedience  to  the  faid  letters,  the  complainer 
has  found  fufficient  caution,  aded  in  the  books  of 
our  Council  and  Seffion,  to  make  all  fuch  fums 
of  money,  goods,  gear  and  effe£ts,  arrefted  in  the 
hands  of  the  faid  C  by  the  faid  A,  furthcoming 
as  accords ;  and  that  for  loofing  all  arreftments 
ufed,  or  to  be  ufed  thereupon,  at  the  inftance  of 
the  faid  A.  Wherefore  neceflary  it  is,  that  the 
complainer  have  thefe  our  letters  dire£led  at  his 
inftance,  in  manner  and  to  the  effeft  underwrit- 
ten, as  is  alleged.  v 

Ouk  WILL  IS  HEREFORE,  that  ye,  in  our  name 
and  authority,  loofe  the  forefaid  arreftment  ufed 
at  the  inftance  of  the  faid  A,  in  the  hands  of  the 
faid  C  ;  and  as  often  as  any  fuch  arreftment  fhall 
be  ufed  at  the  inftance  of  the  faid  A  upon  any 
goods,  gear,  debts,  fums  of  money,  or  other 
moveable  fubjeds  belonging  to  the  complainer, 
that  ye  as  often  loofe  and  take  oflf  the  fame ;  and 
that  ye  intimate  the  loofing  of  the  faid  arrcftmen( 

VOL.  VI,  *      (^H  to 
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to  the  faid  A,  arrefter,  perfonally,  or  at  his  dwet 
lingplace,  and  deliver  to  him  a  fchedule,  fubfcrib- 
ed  by  you,  containing  the  date  of  looting  the  faid 
arreflment,^  the  names  and  defignations  of  the 
witnefles  prefent  thereat,  and  of  the  cautioner 
therein.  According  to  justice  ;  becaafe,&c. 
— -((W  in  tJie  deliverance  on  tlie  back  of,  the  Wly^ 
as  ye  will  anfwer  to  us  thereupon.  Which  to  do 
v.e  commit'  to  you  and  each  of  you,  full  power  by 
thefe  our  letters,  delivering  them  by  you,  duly 
executed  and  indorfed,  again  to  the  bearer.  Gi- 
ven under  our  fignet,  at  Edinburgh,  the 
day  of  ,  in  the  year  of  our 

reign 

Ex  DELIBERATIONE  DoMIKORUM  CoNClLU. 


ScJiedule  delivered  to  the  Arresting  Creditor  by  ilt£ 
Messenger,  on  loosing  the  Arrestment. 

I,  M,  meifenger,  in  virtue  oiF  letters  ol  loofing 
arreftment,  dated  and  figneted  » 

raifed  at  the  inftance  of  B  againfl:  A,  do  hereby 
intimate  to  you  the  faid  A,  that  I  have  this  day 
loofed,  and  hereby  loofe,  all  and  whatfoever  ar- 
restments laid,  or  to  be  laid,  at  your  inftance, 
upon  whatfoever  goods  and  gear,  debts,  fums  of 
money,  profits  and  duties  of  land,  pertaining  and 

belonging  to  him,  wherever,  or  in  whofe  hands 

foevcr 
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• 

foever  the  fame  may  be'  arrefted  j  and,  fpecially, 
without  prejudice  to  the  generality  forefaid,  I 
hereby  loofe  an  arreftment  laid  on  by  you,  where- 
by you  have  arrefted,  in  the  hands  of  C,  the  fum 
of  ,  addebted  and  refting  by  him  to 

the  faid  B«  And  I  hereby  intimate  to  you,  that  D 
is  become  cautioner  for  the  faid  B,  that  the  faid 
arrefted  goods  fhall  be  furthcoming  to  you,  as 
accords  of  law.  This  I  do  on  the  6th  day  of  May 
1804  years,  before  thefe  witneffes,  N  and  O. 


tljfecution  of  Loosing  an  ArreshnenL 

Upon  the  6th  May  1804  years,  I,  M,  meffen- 
ger,  pafled,  ^t  c^omtnimd  of  the  within  written  let- 
ters of  loofing  arreftment,  raifed  at  the  infl:ance  of 
the  within  defigned  B  againft  A,  and,  by  virtue 
thereof,  in  his  Majefty's  name  and  authority,  law- 
fully intimated  to  the  alfo  within  defigded  A, 
that  I  had  this  day  loofed  all  and  whatever  ar--^ 
reftnlents  laid  on  of  to  be  laid  on  at  his  inftance, 
upon  whatever  goods,  gear,  debts,  fums  of  money^ 
corns,  cattle,  mails,  farms,  profits  and  duties  of 
lands,  and  other  moveables  whatfoever,  pertain- 
ing and  belonging  to  the  faid  B,  wherever,  or  in 
v^hofe  hands  foever  the  fame  may  be  arrefted ; 
and,  fpecially,  without  prejudice  to  the  generality 
forefaid,  chat  I  had  loofed  an  arreftment  laid  on 

C^q  %  by 
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by  the  faid  A,  whereby  ^he  had  •  arrefted,  in  the 

hands  of  C,  the  fum  of  ,  addebted  and 

reding  by  him  to  the  faid  complainer ;  and  intiA 

mated  to  the  faid  A,  that  the  within  defignedD 

has  become  cautioner  for  the  complainer  that  die 

faid  arretted  goods  fliali  be  furthcoming  to  the 

faid  A,  as  accords  of  the  law ;  and  which  loofing 

was  done  in  prefence  of  the  witneifes  following. 

This  I  did,  after  the  form  and  tenor  of  the  wiA- 

in  letters,  in  all  points.     Whereof  I  deliycred  a 

juft  copy  of  loofing  arreftment  to  the  faid  A,  per- 

fonally  apprehended  ;  which  copy  was  fubfcribed 

by  me,  and  did  bear  the  date  hereof,  vith  the 

witnefTes  names  and  defignations  following,  pre- 

fent  thereat,  and  hereto  with  me  fubfcribing,  viz* 

N  and  O. 

Signed  Inf  Oic  Messenger. 

Signed  by  the  witnesses. 


Loosing  qf  Arrestment  on  Consignation* 

This  applies  to  the  cafe  cf  an  aiteftment 
ufed  upon  a  decree  for  a  debt,  the  term  of 
paymetit  whereof  k  paft,  which  is  declared  to 
remsdn,  not  until  caution  be  found,  ad  in  the 
fonner  cafe,  but  until  payment  be  made. 


/to* 


LOOSING,   &C.  ON  CONSIGNATION.  ClJ 

Form  of  tJie  Letters. 

George,  &c.     Whereas,  &c.  Our  LotiTK' 
B,  That  A  having,  on  the        day  of 
obtained  decree,  at  his  inftance,  againd  the  com- 
plainer,  before  the  Sheriff-depute  of  , 

DECERNING  and  ORDAINING  hiHi  to  Hiakc  pay- 
ment to  the  complainer  of  the  fum  of 
&c.  &c.  with  as  the  expenfe  of  ex- 

trafting  the  faid  decree.  The  faid  A  thereupon 
caufed  fence  and  arreft,  in  the  hands  of  fundry 
perfons,  and  particularly  in  the  hands  of  C,  to 
remain  under  arreftment,  at  the  inftance  of  the 
faid  A,  until  payment  of  the  forefaid  fums ;  which 
decree  was  unjuftly  obtained  againft  the  complain- 
er, and  he  intends  to  bring  the  fame  under  the  re- 
view of  our  Lords  of  Council  and  Seflion,  by  fuf- 
penfion ;  nevertheless,  the  complainer  has  con- 
iigned  the  faid  fums  in  the  hands  of  , 

4Mie  of  the  clerks  to  the  bills.  Wherefore  ne- 
ceflary  it  is,  that  the  complainer  have  rhefe  our 
letters,  directed  at  his  inftance,  in  manner,  and 
to  the  effeft  underwritten. 

Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  loofe  the  forefaid  arreftment,  ufed 
at  the  inftance  of  the  faid  A,  in  the  hands  of  the 
faid  C  ;  and  as  often  as  any  fuch  arreftn^ent  fliail 
be  ufed  at  the  inftance  of  the  faid  A,  on  any 
goods,  gear,  debts,  fums   of  money,  and  other 

C^q  3  moveable 
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moveable  fubjeds  belonging  to  the  complainer^ 
that  ye  as  often  loofe  and  take  off  the  fame  ;  and 
that  ye  intimate  the  loofing  of  the  faid  arreft- 
ment  to  .the  faid  A,  arrefter,  perfonally,  or  at  his  1 

dwellingplace,  and  deliver  to  him  a  fchedule,  fub-  j 

fcribed  by  you,  containing  the  date  of  loofing  the 
faid  arreftment,  the  names  and  defignations  of 
the  witnefTes  prefent  thereat,  and  of  the  cautioner 
therein.  According  to  justice  ;  Becaufe,  &c. 
-^(insert  the  becaufe  as  in  the  deliverance  on  the 
lack  qftJie  bill.)    As  ye  will  anfwer,  &c. 

This  includes  all  I  have  to  fay  on  the  a£k  of 
arreftment.  The  next  ftep  in  the  proceeding 
is  the  furthcoming. 


III.    Of  the  Furthcoming. 

The  furthcoming  is  the  forni  of  adtion  by 
.which  a  fingle  arrefter  obtains  the  decree  of  the 
Court,  for  payment  of  the  fums  arretted,  in 
extindioQ  of  the  debts  due  to  him.  Where 
there  are  niore  than  one  arrefter,  or  competing 
creditor,  it  is  by  the  piultiplepoinding  that  all 
parties  haying  intereft  are  brought  into  the  field. 
I  fhall  therefore  give  here  the  form  of  the 
fummons  of  furthcoming. 

Bill 


r 
> 
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Bill  for  a  Summons  qf  Furlkcomn^. 

My  LoRO^s  OF  Council  and  Seswon,  Unto 

your  Lordfhips,  humbly  means  and  fhows^  your 

fervitor  A,  That  I  having,  on  the  day  of 

obtained  decree^  at  my  initance,  befi:)re 

,  againft  B,  decei^ning  and  ordain- 
ing him  to  make  payment  to  me,  &c.  &c. — (in 
terms  of  the  decreed)  On  which  decree  I  raifed 
letters  of  horning,  at  my  inftance  ;  and,  by  virtue 
of  the  warrant  to  arreft  therein  contained,  ,1 
^aufed  M,  meffenger,  pafs,  on  the  day  of 

,  and  lawfully  fence  and  arreft,  in 
the  hands  of  C,  the  fum  of  ,  lefs  or 

more,  refting  and  owing  by  him  to  the  faid  B, 
or  to  any  other  perfon  or  perfon?,  for  his  ufe  and 
behoof,  by  bond,  bill,  decree,  tack,  ticket,  ac- 
count, word,  writ,  promife,  paftion,  condition, 
contrafl:,  agreement,  or  any  other  manner  of  way 
whatfoever  j  together  alfo  with  all  and  fundry 
goods,  gear,  cattle,  horfes,  nolt,  iheep,  cloakbags, 
faddles,  and  every  other  thing  in  his  cuftody  and 
keeping,  belonging  to  the  faid  B,  as  the  faid  de* 
cree,  and  letters  of  homing  rajfed  thereon,  more 
fully  bear.  And  although  I  have  often  defired 
und  required  the  faid  C,  in  whofe  hands  the  faid 
arreft  men  t  was  ufed,  to  make  furthcoming^  pay- 
jnent  and  deliverance  to  me  of  the  fums  of  money 

C^q  4  and 
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the  purfuer  of  the  fum  of  ^  (<§r.  as  i?i  ihe 

decree)^  as  the  faid  decree  and  letters  of  arrcft- 
ment  in  themfelves  more  fully  bear :    And  al- 
though the  purfuer  has  often  defired  and  requir-* 
ed  the  faid  C,  in  \ehofe  hands  theiald  arreftments 
were  ufed,  to  make  furthcoming,  payment,  and 
deliverance  to  him,  of  the  particular  fums  of  mo- 
ney, and  others^  above  written,  owing  by  him  to 
the  faid  B,  and  arrefled  in  his  hands  in  manner 
forefaid  ;  at  leaft  of  as  much  thereof  as  would 
completely  fatisfy  and  -pay  the   purfuer  of  the 
fums  of  money,  principal,  annualrents,  and  cx- 
penfes  above  mentioned,  contained  in,  aiiddue 
by  the  decree  forefaid  ;  nevertheless  they  re- 
fufe,  at  leaft  delay  fo  to  do :  Therefore  the  faid 
C,  in  whofe  Hands  the  faid  arreftments  were  ufed, 
and  the  faid  B,  principal  debtor,  for  his  intereft, 
OUGHT  and  should  be  decerked  and  ordain- 
ed, by  decree  of  the  Lords  of  our  Council  and  Sef- 
fion,  to  make  furthcoming,  payment,  and  deliver- 
ance to  the  purfuer,  of  the  fums  of  money  zni 
others  above  ffritten,  owing  by  him  to  the  faid  B, 
and  arrefted  in  his  hands  in  manner  forefaid,  at 
leaft  of  as  much  thereof  as  will  completely  fatisfy 
and  pay  the  purfuer  the  faid  fum  of  &c. 

(as  in  the  decree.)  And  the  faid  B,  principal 
debtor,  ought  and  should  be  further  decern- 
ed and  ORDAINED,  by  decree  forefaid^  to  make 
payment  to  the  purfuer  of  the  fum  of 
as  the  expenfe  of  raifing  and  executing  the  faid 
diligence,  and  as  the  expenfe  of  procefs,  and  of 

extraSing 


SOMMONS  01?  FURTHCOMlNa;  615' 

€xtra£Hng  ttie  decree  to  follow  hereon,  conform 
to  the  forefaid  grounds  of  debt,  diligence  raifed 
thereon,  executions  of  arreftment,  and  laws  and 
daily  practice  of  Scotland,  ufed  and  obferved  in 
the  like  cafes  in  all  points. 

Our  will  is  herefore,  andwe  charge  you, 
that  ye,  in  our  name  and  authority,  lawfully  fum- 
mon,  warn,  and  charge  the  faid  C,  in  whofe 
hands  the  faid  arreftments  were  ufed ;  and  the 
faid  B,  principal  debtor,  for  his  intereft,  perfon- 
ally,  or  at  their  refpeftive  dwellingplaces,  upon 
fix  and  fix  days  warning,  for  firft  and  fecond 
diets,  to  compear  before  our  faid  Lords  of  Council 
and  Seffion  at  Edinburgh,  or  where  they  may 
happen  to  be  for  the  time,  the  and 

days  of  ,  in  the  hour  of  caufe,  with  ■ 

contiauation  of  days,  to  anfwer  at  the  inftance 
of  the  purfuer  in  the  matter  libelled  ;  That  is  to 
fay,  to  hear  the  premifes  verified  and  proved, 
and  decree  and  fentence  pronounced  by  our  faid 
Lords,  conform  to  the  conclufions  above  written, 
in  all  points ;  or  elfe  to  allege  a  reafonable  caufe 
in  the  contrary ;  with  certification  as  efFeirs.  Ac- 
cording TO  JUSTICE,  as  ye  will  anfwer  to  us 
thereupon ;  which  to  do  we  commit  to  you,  joint- 
ly and  feverally,  our  full  power,  by  thefe  our  let- 
ters, delivering  them  by  you,  duly  executed  and 
indorfed,  again  to  the  bearen  Given  under  our 
fignet,  at  Edinburgh,  the  day  of  , 

and  44th  year  of  our  reign,  1804. 

Ex  DELIBERATIONE  DoMINORUM  CoNCILIU 


fiaO  fORM  OF  EXECUTIKC,  ScC« 


Obsertatians. 

This  fummons  is  executed  by  delivering  z, 
fliort  copy  to  the  arreftee,  and  a  full  copy  to 
the  common  debtor.  It  is  pafied  on  a  bill,  as 
in  the  above  example,  and,  of  courfe,  proceeds 
en  two  diets  of  fix  days  each.  But  it  may  alfo 
pafs  on  the  common  inducia  of  twenty-feven 
days  warning,  without  a  bill ;  in  which  cafe 
you  do  not  clofe  the  letter  with  "  ex  delibera- 
ticmtj  **  &c. ;  but  in  the  fame  manner  with  the 
ordinary  fummons. 

When  there  are  more  than  one  creditor  of 
the  prihcipal  or  common  debtor  who  has  ar- 
reded,  or  who  claims  a  preference  over  the  ar- 
refted  fum,  the  arreftee  will  bring  a  multiple- 
poinding.  This  aftion  will  call  all  having  in- 
tereft  to  debate  their  preferences.  The  multi- 
plepoinding  may  be  r^ed  even  where  there  is 
a  fiirthcoming,  becaufe  it  is  neceflary  for  the 
arreftee  to  enable  him  to  pay  with  fafety ;  and 
in  that  cafe  it  will  be  allowed  to  be  repeated 
in  the  fiirthcoming.  This  adion  of  multiple- 
poinding  may  be  raifed  by  any  of  the  parties 
concerned.  The  obje£t  of  it  is  to  bring  all 
parties  into  the  field  j  a:nd  the  'arreftee  having 
brought  the  competing  creditors  into  the  field, 

has 
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has  no  further  patrimonial  intereft  in  the  iffue 
of  the  conteft.  He  is  due  a  fum  of  money 
to  the  common  debtor,  and  whether  he  pay  it 
to  the  common  debtor,  or  to  the  creditor  or 
creditors  of  the  comnxoa  debtor,  muft  to  him 
be  a  matter  of  perfed  indifference. 

I  proceed  to  the  form  of  the  muMplepoind- 
ing. 

Summons  of  MtdUplepoinding* 
'  '  .  • 

G£0RO£,  &c.  Whereas  it  is  humbly  meant 
and  fhown  to  us  by  our  lovite  C,  that  the  pur- 
fuer,  by  a  bond  dated  ,  bound  and 

obliged  himfelf,  his  heirs  and  fucceflbrs  whomfo- 
ever,  to  pay  to  B,  bis  heirs,  executors  or  aflig- 
nees,  the  fum  of  Sterling,  againft  the 

term  of  ,  with  a  fifth  part  more  of 

liquidated  penalty  in  cafe  of  failure,  and  the  le- 
gal intereft  of  the  faid  principal  fum,  fxom  the 
faid  term  of  payment,  during  the  not  payment 
thereof.  That  the  purfuer  is  ready  and  willing 
to  pay  the  fums  <lue  by  the  faid  bond — (pr^  where 
ffie  precise  sum  due  by  the  pursuer  is  not  ascertain* 
edf  say^  ^^  That  the  purfuer  is  indebted  to  B  in  a 
certain  fum  of  money,  the  amount  whereof  (hall 
be  ^certained  by  a  fpecial  condefcendence  there- 
gf,  to  be  ^iren  in  by  him  in  the  courfe  of  Ae 

I  procefs } 
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proccfs ;  which  fum  the  purfuer  is  ready  and  will, 
ing  to  pay.  '*)— But  he  is  daily  haraffed,  at  the 
iiiftance  of  fundry  perfons^  pretended  creditors  of 
the  faid  B,  who  have  interpelled  him  from  mak* 
ing  payment  thereof,  by  ufmg  arrcftments  in  his 
hands,  particularly  by 


Therefore,  it  ought  and  should  be  pound 
and  DECLARED,  by  decree  of  the  Lords  of  our 
Council  and  Seffion,  that  the  purfuer  is  only  liable 
in  once  and  fmgle  payment  of  the  fums  due  by 
him  in  manner  forefaid,  to  the  pcrfon  or  perfons 
having  bed  right  thereto ;  for  determining  of 
which,  the  faid  fcveral  perfons  foresaid)  the  fsdd 
.B,  common  debtor,  for  his  intereft,  and  all  others 
pretending  right  thereto,  ought  to  produce  their 
•refpcdive  grounds  of  d^bt,  and  diligences  there* 
on,  or  other  interefl:  in  the  faid  fum,  and  difpute 
their  preferences  thereon ;  and  the  purfuer  ihould 
be  found  entitled  to  retain  the  expenfe  of  this 
procefs,  as  the  fame  ihall  be  afcertained  in  the 
courfe  thereof,  and  decerned  and  ordained  to 
make  payment  of  what  fum  fhall  remain  in  his 
hands,  after  the  retention,  to  fuch  of  the  defend* 
ers  or  others  as  may  be.  found  to  have  the  beit 
right  thereto :  And  thofe  of  the  defenders  who 
ihall  be  found  to  have  no  right  to  the  fums  in 
mtfdio,  and  all  others,  ought  and  should  be  de- 
cerned and  ORDAINED^  by  decree  forefaid,  to 

I  defift 
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dtfilk  and  ceafe  from  further  troubling  the  faid 
purfuer,  with  regard  to  the  premifes,  in  time 
coming,  conform  to  the  laws  and  daily  praftice 
of  Scotland,  ufed  and  obferved  in  the  like  cafes, 
in  all  points. 

Oun  WILL  IS  HEREFORE,  that  ye,  in  our  name 
and  authority,  lawfully  fummon,  warn  and  charge 
the  faid  . 

'  ,  pcrfonally,  or  at  their  refpeflive  dwel- 

lingplaces,  upon  one  diet  of  fix  days*  warning. 
To  compear  before  our  Lords  of  Council  and 
Seffion,  at  Edinburgh,  or  where  they  may  happen 
to  be  for  the  time,  the         ,    day  of  ,  in 

the  hour  of  caufe,  with  continuation  of  days,  to 
anfwer  at  the  inftance  of  the  purfuer  in  the  mat- 
ter libelled ;  That  is  to  fay,  the  faid  defenders  to 
hear  and  fee  the  premifes  verified  and  proved,  and 
decree  and  fentence  given  out  and  pronounced  by 
our  faid  Lords,  in  terms  of  the  conclufions  above 
written  in  all  points ;  or  else  to  allege  a  reafon* 
able  caufe  in  the  contrary ;  *with  certification  as 
effeirjs.  According  to  justice,  as  ye  will  an- 
fwer to  us  thereupon,  &c.  (in  common  fimn.^ 
* 

This  fummons,  when  it  paffes  on  one  diet, 
ought  to  have  a  bill :  tit  is  executed  by  a  fliort 
copy  only,  and  is  called  and  enrolled  in  com- 
mon form.  At  the  firft  calling,  the.raifer  of 
the  multiplepoinding  will  be  found  liable  in 

once 
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once  and  iingle  payment ;  and  he  will  give  in 
the  account  of  the  expenfe  incurred  in  bring- 
ing the  adion  into  Court 

The  great  objed  of  this  adion  h  to  dedde 
on  preferences  claimed  by  the  competing  ere* 
ditors.  In  this  competition,  there  may  be  nice 
quellions  of  preference  depending  on  the  di- 
ligence that  has  been  ufed  for  fecuring  die 
rights  of  the  creditors.  Hiefe  are  fettled  by 
the  judgment  of  the  Lord  Ordinary,  and  by 
petidon  to  the  Inner-houfe  ;  or,  if  it  appear  of 
importance  to  the  Lord  Ordinary,  by  memo- 
rials to  the  Inner-houfe.  Thefe  points  being 
decided,  the  whole  is  remitted  to  an  account- 
ant, or  to  the  clerk  of  procefs,  to  make  up  a 
fcheme  of  divifion  of  the  funds  in  medio ;  and, 
in  that  way,  matters  are  prepared  for  a  final 
determination,  regulating  the  interefts  of  all 
parties  in  competition. 


Such  are  the  plans  by  which  our  law  ttaiw- 
fers  the  moveaUe  property  of  the  debtor  to 
the  creditor,  or  divides  it  amongft  compedi^ 
creditors. 
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APPENDIX. 


ABSTRACT  of  the  Act  of  Sederunt,  Fe- 
bruary  7.  1810,  in  relation  to  the  Form  of 
Procefs  in  the  Inner  and  Outer-House. 


Decrees  in  Absence. — ^This  Act  enacts,  That,  from 
and  after  12th  May  1810,  when  a  decree  in  absence 
has  been  pronounced,  and  the  reclaiming  days  have 
elapsed,  and  no  representation,  containing  fiill  defences^ 
4ias  been  put  in,  the  cause  shall  be  enrolled  in  a  sepa- 
rate roll,  to  be  entitled,  **  Roll  of  Decrees  in  Absence;" 
^d  if,  when  again  called  before  the  Lord  Ordinary 
wno  pronounced  the  decree,  no  appearance  be  made 
for  the  defender,  warrant  for  extract  shall  be  granted, 
'which  shall  specif  the  sum  to  which  the  exp^ises 
fihall  be  modified  by  the  Lord  Ordinary,  on  report  of 
ihe  auditor,  or  otherwise.  If  appearance  be  made  for 
die  defender,  and  defences  are  put  in,  or  leave  to  put 
them  in  craved,  he  shall  not  be  reponed  against  the 
decree  in  absence,  except  on  pajrment  of  the  modified 
expenses,  and  finding  caution  judicatum  solvit  or  for 
such  other  sum,  and  within  such  time,  as  the  Lord 
Ordinary  shall  appoint.  Or  if  a  defender  who  has 
appeared  and  put  in  defences,  or  obtained  leave  to  put 
them  in,  shall  afterwards  fail  to  appear,  and  shall  suf- 
fer an  interlocutor  in  absence  to  become  final,  in  whicb 
the  expenses  have  been  modified,  and  warrant  for  ex- 
tract granted  in  manner  above  mentioned^  he  shall,  m 
like  manner,  not  be  reponed  against  said  interlocutor, 
^except  on  payment  of  the  expenses,  and  finding  caa« 
^ion  judicatum  solvi.    Or  if  the  pursuer  sbaB  allow  de- 
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creet  of  absolvitor  to  become  final  against  hiin,  with  » 
modification  of  expenses,  after  a,  second  calling  as  a- 
bove,  he  shall  not  be  reponed  ^against  the  same,  except 
on  pajrment  of  tlie  modified  expense,  and  finding  cau- 
tion for  th^  future  expense?-,  as  the  same  shall  be  af« 
terwards  awarded.— ^Tlie  above  Rules  shaB  be  observed 
in  all  cases  where  the  party  decernetl  against  was  doini* 
ciled,  at  the  time  of  citation,  in  Scotland ;  but,  acainst 
parties  out  of  Scotland,  decrees  in  absence  may  be  o- 

pened  up,  on  payment  of  the  modified  expense  only. 

• 

Amendment  of  the  Libel. — It  is  fiuther  enacted^  That, 
from  and  after  12th  May  1810,  an  amendment  of  a 
libel  sliall  never  be  received  after  a  proof  has  been  al- 
lowed ;  or,  in  cases  where  no  proof  is  aDowed,  unksR 
produced  with,  or  before  the  second  representation  a^ 
gainst  the  Lord  Ordinary's  first  interlocutor  in  the 
•cause.     • 

Reclaiming  Days, — It  is  enacted.  That,  from  and  at- 

<  ter  12th  May  1810,  the  time  to  be  allowed  for  repre- 

Wnting  or  reclaiming,  both  against  Outer-house  and 

Inner-house  interlocutors,  shall  be  twenty  natural  days, 

'  exclusive  of  the  day  on  which  the  Interlocutor  shdi 

have  been  signed. 

Number  of  Uepresentations. — It  is  enacted.  That  on- 
ly two  representations  shall  be  competent  against  ah 
interlocutor  of  an  Ordinary,  without  pr^udice  to  the 
Ix>rd  Ordinary  prohibiting  a  second  representation  oti 
advising  a  first. 

Reclaiming  Daps  in  Vacation.'^i  is  enacted,  Tliftti 
from  add  after  the  1 1th  July  1910,  the  reclaiming  day^y 
both  against  Inner-house  and  Outer-bouse  interlocu- 
tors, shall  run  in  the  vacation^— 6o,  however,  that  they 
shall  not  be  held  to  exipire  till  the  first  box  day  in  the 
-  oisuing  vacation,  wHeii  they  shall  become  final,  unless 
'  a  representation  or  petition  be  given  iii  on  or  brfore 
the  said  box  day.     And  for  making  the  said  represen- 
tations and  petitions,  it  is  eiiiacted.  That  the  prindp&l 
Clerks  of  Session,  or  their  deputies  or  assistants,  shuU 
.  :- '  •  :    -  "  -  attend 


icttrad  in  their  proper  places,  in  the  Iiiner  or  Outeiv 
house,  en  the  said  box  day,  from  ten  o'dock  forenoon 
to  two  afternoon. 

Defences. — It  is  enacted.  That  the  defences  shall  not 
contain  argument,  but  onty  a  concise  statement  of  the 
fact  on  whidi  the  defender  founds,  and  a  'Summary  of 
the  pleas  in  law  which  he-  is  to  maintain  as  applicable 
to  those  facts. 

Printing  the  Summam  and  Defences.-^^lA  is  enacted. 
That,  from  and  after  the  12th  May  1810,  er^y  sum- 
mons, advocation  and  suspension  (except  those  of  mul* 
tiplepoinding,  adjudication,  constitution,  wakening, 
transference,  and  cessia  bonorum)  shaU  be  printed,  and 
a  copy  thereof  put  into  the  Lord  Ordinary's  box  on  or 
i)efore  the  Saturday  before  it  is  to  be  cslfed  before  Him. 
And,  in  like  manner,  the  defences  shall  be  printed  and 
boxed ;  and  a  copy  of  the  summons,  advocation,  and 
suspension  (and  amendment,  if  any),  together  with  a 
copy  of  the  defences,  shall  be  annexed,  as  an  appendix, 
to  tne  first  petition,  or  to  the  pursuer's  memorial  or  in* 
formation  to  the  Iimer-house. 

Party  silent  held  as  confessed^^^It  is  enacted,  in  ad- 
djtian  to  the  Regulations  in  regiurd  to  Condescendences, 
March  11.  1800,  Hiat  when  a  fact  is  averred  by  one 

Earty,  and  not  explidtely  denied  by  the  other  party, 
e  shall  be  held  as  confessed,  in  terms  of  the  act  of 
sederunt  1715,  §"6,  and  the  fact  tia  definitely  (defini- 
tively, it  is  presumed)  proved  against  him. 

.  Pacts  stated  in  ike  Ansfwers, — It  is  enacted.  That  if 
the  answers  to  the  condescendence,  besides  explicit- 
ly admitting  or  denyiug  the  facts  stated  in  the  conde- 
scendence, shall  contain  counter  averments,  the  Lord 
Ordinary  shall  ordain  the  parties  to  revise  both;  so 
that  the  parties  may  explicitly  meet  each  other  an  the 
&ct8  mutually  set  forth. 

Foreclosure  on  the  Facts. — It  ia  enacted.  That  tfaje 
condescendence  and  answers  (so  received,  if  necessary) 

Rr  2  shal} 
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.ahall  abflohtt^  fmredcMe  botk  parde^  as  t6  ereiy  aTe^ 
ment  in  point  dT  fiict»  except  on  proof  of  mwiUr  ve- 
niem  ad  noHtiam  i  or  unless  such  tact  be  formaDy  set 
forth  in  a  supplementanr  condescendence,  to  be  re- 
ceived 6nly  with  the  specud  leave  of  the  Lord  Ordinary 
or  the  Courtf  as  the  case  mnj  be  ;  and  under  such  oiv 
der  «  to  «pen«t.  as  the  Lord  Ordinaiy  or  the  Court 
may  judge  proper. 

Copies  of  the  Condeseendenee  and  Ansffoers  t9  be  an- 
nexed^^i  is  enacted,  Tliat,  jfrom  and  after  12tfi  May 
1810,  a  copy  of  the  condescendence  and  answers  sbafl 
also  be  annexed,  as  an  appendix,  to  the  first  petition, 
or  to  the  pursuers  memorial  or  information  to  the  hn 
ner-house. 

Laitfy^It  is  declared.  That  this  act  shall  continue 
in  force  for  three  years  from  t^ebnuury  7.  1810. 
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